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INTRODUGTION. +4 ae. 
- | eb” granting. "tara us Digeſt 1b. 
_ "MF. |. Bankruptcy ſeems to be derived 27 rie 10. 
bs 11 
Fe ffom the Civil Law, which con- ; 
wy titoted a Guardian to a Prodigal q 
in the TA Manner as to a Madman; and 
: \ 
| ſuch Ghardian the Pretor appointed on the | | 


Petition gr Application of Relations as well 
a8 Creditors: But the Feudal Law, tho it 
admitted. of Commiſſions of Lunacy ex Nee 
celſttate, that is, our of abſolute Neceſſity, 
would allow of none for Prodigality, not be- A 
ing reckoned injurious, 'becauſe ſuch Prodi- _ | y 
gal could not alien his Lands without the I 
Leave of his Lord: Beſides, the Condition | 1 
of a Freeman was not to be altered but for 1 2 


the Crime of Felony. J 
=. ** | 
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4 Inſt. 277. 


1 lie 
when he 63 5 


_ of the Latin 1 W 


INTRODUCTION. 


But as Trade and Commerce ed. it 


was found neeeſſary for the ſupport of eredit, 


to introduce ſuch a Law amongſt us, and 
therefore our Acts of Parliament have con- 


fined it to Traders and Creditors only 
Lord Cote ſays, that Banque i in French ſig- 


nifies the ſame as Menſa in Latin ; and that 


Roule is a Sign or Mark, as we ſaß 4 Catt | 


Route is the Sign or Mark where the Cart 


| hath gone; and that metaphorically a Bank- 
rupt, or Banqueroute, is taken for him who 


hath waſted his Eſtate, and removed his 


Banque, ſo as there is left bon ahe Mention 


thereof. 


But as the firſt Bankers have come from 

Tah, it ſeems the more probable, that they 
| brought their name along with them ; and 
. conſequently tat che Wart 


queroute cometh from the Ttalian np wa 5 


Bunrupt „dt Bln- 


Bench being broken. | The Banter hin- 
ſelf was ſo c led. from. the Bene Fable' 
0 wit bis name _ink 3 and 

ailed his Bench ng en, Which | 


word Rotte is what 5450 remains. in, t h W 
* th 


Ripiui; A 5 ul 910 


Word and "Metaphor, Wwe - our 
Lan uage, When. we fay [ Fae A Pr} 18 
Bankrupi, or that ſuch ; Fo] one is bipken | 


Oe. 


Having thus inquired after the Origin at 
the. Bankrupt Laws, a e Deriv: ibn ard. 


Import of the Word Bog „ we ſhall pro- | 
cced to the. Execution © of 9055 Fine, 5 N 5 


1 in 
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; yo may be a Bronrupt 


- failing i in 2700 world. Crifp v. Prat. 
„ Perſons dealing as Bankers, Brblkers; Bankers, 


; < with great Sums of Money, and with #2025, 


1 
« ſubject to this and all other Statutes b 


bl * 
o "IS. "- . 4 * 
CH A gg « %%% ab 
* 


N Perſon uſing the T Trade: of Mer - 


A chandize by way orf vi Ar + 13 Bling 6 f. 
-:; 12 2Bergainingy ee e bar 
1 Exchange,. 
Kecbange, {41 
Bartry, Fi in 2 or ka. 
Cheviſance, 855 3k agua 
91 14 otherwiſe, 


or 


Seeking his or her Trade of Liviog 3 N 
buying and ſelling, being a natural born Sub- 21 Toba 3 19. 
ject, or an Alien, or being e _ be 
a Bankrupt. | 

By the above recited Statutes it appears, Trader or 


that every one, Man or Woman, who gets r 
his or her living by buying and ſelling, by failing, 


Cro.Car. 1 
Trade or Mcrchandize may come under the jo. 437. _— 3 


Denomination of a Bankrupt upon his or her March 344. 


te and Factors, being frequently intruſted Bickers f | 


* Goods and Effects of very great Value 0 ft in” 
ee belonging to other Perſons, ſuch Bankers, 


Brokers, and Factors, are declared to be 


- 


&* concerning Bankrupts.”* . - | 
By the Statute in the Margin the Are 31 PEE 5 8. 
Act of 5 Geo. 2. is continued! to September 35. ſect. 3. 
1764, 1 from thence to the End of che bh * 2 


then next Seſſion of Parliament. 


B 2 5 Such. 


5 „ Who may be a Bankrupt Chap. 4. 
ccd. 11, Such as buy Wares, and convert them into 
=_ — ſaleable Commodities, and ſo — their Live- 
cn likood by ſueh Buying and: Selling, "I" b 


1 Wilthin the Statutes, as 
= | Hhoemaker, A Shoemaker is within x 3- Elia. cap. 7. 
b fr he lives by his Credit in buying. Leather, 
B 1 and ſelling it again in Shoes, and not on his 
manual Labour only, as Labourers and Huſ- 
bandmen do; for the Thing bought and ſold 
under different Forms is wn Leather; and 
* though the Shoemaker's Labour is employed 
3 (a) Oro. Eliz. in the Alteration of the Form, yet Men do 
3 00 te not contract for the Labour, but for the 
Thing itſelf. (a) e 88 v. Oftafton. @) 


1 3 Mod. 330. Cumpe v. Borne. 
2 | oY  Jron= So may an Iro LID ger, ao! hwy Rod . 
3 . Iron, or Bar Iron, and cauſes n 1 8 
| 11. 1 
| "ad 3 ed v1 into Wares. Ip . : 
Traing 1055 may a Nailot, — 6. brats 
Smith. _ ſame Reaſon of a Shoemaker.” 1% Th 
_ BY 4 
| 4 Clothier. A Clothier- who buys Wool, 220 FOO it 
Good. 12. made up into Cloth, may be a: Bankrupt; 
5 ſo if he work it into Cloth himſelf; it being 
ſimilar with . above Caſe of oo v. 
| Barne. FR: =" 
Saum. 4 Saleſman may be a Bankrupe, by 
12. ah | 
Hobleman. A Noblemen hath granted 7⁰ dae bote 
| * — importing of Cards or Glaſſes, is a Banks | 


rupt. 
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_ Mk An Officer of bert b a Leaſe ir 1 
 - the Court, the King of the ſole Pre-emption of Tin, he 
20 1 Bankrupt for all 1 he makes duriog ; 
his Term. 
| * Mem- | 


wy 42 
4 1 - 5h 5 - 
© s . - 


Chap: 1. Who may bee Bankrupt. ; 


OY” Member of Parliament is liable to a Member of 
EE en of Bankruptcy, and accordingly E Parliament* 


on the 2 3d of January 1741, a joint Com- © 


miſſion was taken out againſt John Caſ io“! 
and John Mount of London, Bankers and 


Partners; and. Mr. Caſwel was then a Mem- 
ber of Parliament, and the Parliament then 
fitting. And that on the 2 1ſt of May 1917, 


a Commiſſion. was taken out again John Bur- 


f ridge of London, Merchant, who was alſo: a. 
| Member of Parliament ; and the Author like- 
wiſe ſets forth a Reſolution of the, Houſe: of 
: Commons, bearing Date the 16th of November 
in the gth Year of King George 1722, where- 
by it 18-unanimouſly declared, That; no. Co- 


artner in any Trade or Undertaking, was in- 


titled to tbe Privilege of that: Houſe, in Rer 
jou F any Matter en to. ſuch ame. 


The Statutes relating to Bankrupts have Phyſicians, 
been adjudged: to extend to Phyſicians, when Dav. g. 


they have been proved to have traded or 


merchandized, or to have bought and fold 


Goods, Effects, and Merchandizes; and ac- 


cordingly on the 29th. of October 1726, a 


Commiſſion of Bankruptcy was taken out 


againſt Doctor Jobn Lane, a Phyſician in 


Briſtol, and he was found a Bankrupt, on his 
being proved a Dealer in Copper and Lead. 


Private Gentlemen, though never bred up 19:ibate 
to Trade, but have only in veſted their Gentlemen. 
Money in it, in order to make better Inte: ibid. 

reſt thereof, notwithſtanding they have never 
acted or appeared in the Trade, or been 


known to any Perſons trading with the Per- 
oo: to whom they ſo lent the Money, or 


B 3 N been 


OF 
1 L 


nah” * * iN 


v. 6. 


* 


R 7 
K ** 


| | 6 Who may be a Bankrupt. Chap. 1. 
A been perſonally concerned in the buying and 
t ſelling any Goods whatſoever ; and cites the 
= Caſe of Hubert and Nelſon, which Tee there 
| = reported at large. 
1 - Counſelloz A Gentleman if the Bar wg! ha 4 Colli 
| [ at Law. ery, and dealt in Coals at Durham,” was held 
1 Sua. 514. ſuch a Trader as might be a Bankkrupt. 
| | | 5 Mayo v. Archer. 
4 Attoznep. There is no doubt but that : an Attorney | 
4 - 8 Med. 46, at Law is within the Meaning of the above 
= 7 Caſe; for it is reported in 8 Mod. that a 
| | Lawyer dealing in Coals ſhall be a Bank- 
| | W | 
| *__ - Weaver, 1 Weaver and Debs are within his Sendet, 
| Dyer. for they get their living by buying and ſell- 
| Cio Ja. 588. ing, and therefore may have an Action for 


— 


calling them Bankrupt. Squire v. Fohns. 


1 Bs, a Perſon * Goods: in —- Hands of 
Paim, 325. another to. be diſpoſed of, and is to be 
* Partner with him in Loſs and Gain, he may 


3 Carpenter. A Carpenter that ſells wrought Timber, 
1 3 Mod. 155. ſeems to be within the Statute, for he ſells 
_ + the Materials, though altered by his Work- 
mmanſnip; ſo that he gets his living by buy- 
—_— . img in, and ſelling out the Timber; but 
= ; otherwiſe it ſeems it is of a meer working 
= Carpenter. Chapman v. Lamphire. " 
Ship Cat: ur A 10 er, is. Kirne v v,  Shith.. 
1 _ | | 15 
144. Kaym. 705 . | e Roll 


— ̃ d41L . OY PIE. Os. 


be a Bankrupt, for he ſtill carries on his 
Trade by Proxy. Heyler v. Hall. 


1 Fecoming If a Trader becomes Security for another, | 
= N he is a Bankrupt within the Statute, becauſe 
n trusted pon che Reputation of his Stack 
1 = w_ 


. 1. Ibo may Genc — 


nd Deglings, as well where he is Security, 
2 he contracts jor his a. eee 


Heyler v. Hall. 
WR» 0 n of che Temple went 7 Perſons out 
thence | Hon, w here he turned F actor, 3 


# 7 d to and, and broke; it was on 
kg ed upon, EO Statutes. of Bankruptcy . 8 
not extend to Perſons out of the Realm, 
8 9 Of of —.— being Caſes of Arreſts, 
Qutlawries, and. departing the Realm; and 
that the 21 Fac. c. 19. which extends to 
Aliens, is to be underſtood of Aliens here; 
but the Court held him a Bankrupt, by rea- 
ſon of his Trading hither and back again, 
which gained him a Credit here. Bird 10 
Segel, 
FJuobn Abley went We e in 1720, MSS. Rep. 
a and reſided in Barbadoes till 2735, where he 3 173% 
was a Factor and a Planter, and traded to pn ke 
England, by ſending Goods from bis Planta- 
tion, and receiving Goods back bought in 
England, and he diſpoſed of Goods ſent from 
7 En in 8 for Merchants in Eng- 
nd as a Factor; and being greatly indebted 
came to England in 1737, and committing an 
Act of Bankruptcy, a Commiſſion iſſued; 
An HPO. a Ache; wh herher he e was with- 
Statute of Bankrupts, it was adjudged 
| E Vf 2 Bankrupt on the wade of 
the above Caſe of firs and Sedgue wick. 


TT 4# % 


"ke Baikrope or r not, within the Snus England 
England, at the Time of making a Convey- ; bi 
ance of Land by the Defendant to che Plaintiff, (ling in 4 
the Jury 3 the Defendant in England, Raym. 39 f. 


and after dwelt 1 in Ireland, and there ſought 2Jo 141,142. 
> 4 > his 2 Vern. 4 
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db * he's Bankrpe. Clap. 


his living by buying and ſelüng; that be 
came frequently into England, and bought 
Goods here, and ſold them in "Ireland, and 


was indebted to divers Perſons in England, f 


to the Value of Tool. and more, yet un- 


paid. That once he ſold in En Von a Par- 


cel of Neats Tongues, and e ſold in Vre- 
land a Parcel of Tallow to be delivered in 
England, and which was delivered according- 
ly, and afterwards he left his Houſe in Jre- 


+, land, and his Trade alſo there, and abſented 


and abſconded from his Creditors, and came 


and ſojourned in England, and ordered him- 
ſelf to be denied to Perſons inquiring for 


' him, and all this before the Conveyance 
made; but the ſaid Conveyance was made 
Bond fille; and for a valuable Conſideration. 
And if, Sc. It was inſiſted amongſt other 


Things, that the Jury make no Concluſion 
upon the Evidence, that he is a Bankrupt, | 


and that the Court cannot. But per tot. cur? 


Judgment was given for the Plaintiff, for it 


was ſaid, that though the Jury foünd the 


Matter ſpecially, | the Court may conclude 
upon the Evidence, that he is a Bankropt, 


and this by the Statutes here; for if this Caſe 


ſhould not be taken to be within the Statutes, 
all the Intercourſe between the Kingdoms will 


be much interrupted, if not utterly deftroy- 
ed. Doddefworth v. Anderſon. 


- Cowkeeper. A Comkeeper has been adjudged a Bank- 
Good. 13. rupt. 
* Tanner: 3 Tanner i is within 73. Elle. c. by 95 | Ale | 
HFutt. 46. v. Seoift. 1 . 5 

3 Mou: 33 e EF" i 
- Baker. 18 N Baker WM Or nk . 7 
3 Wed. 330. | 1 A Victualler 
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Chap I. 15 may be a] 
"A Witte, 7 et v. Mills” 


La fe 


ie th 


Si weren in 2 
N. 8.L. 186, es 


5 23. 4 | 


A \ Goldſmith see., 190 870 4 Sonehens. 
(fit 1 1 20. 


2 


"A ee may ba 8 id, is | air; A 


Day; 46: cites 


not within the Een CO of 1 10 2 chere 
* 2 FS». 7 ty | | el 
s. 2 14. Ne. 5. 


{1 


4 


1 


1 a Man contracts « a | Debt while be Leabing en 
Trader, and after leaves off, and lives up- es k 
on his Eſtate in the Country, and then Veit Mad 
abſconds for this Debt, he is a Bankrupt t, | 
becauſe he ved by his Trade when the Debt 1 , 

was contracted. (a) Heylor v. Hall. (H) Bate- 00 r 28. 5 
man v. Harvey. (c) Cotton v. Dang, (4 ) (c) $id. 471. 


Gibſon V. TO e e 5 3Keb. 451. 


is ach be a Bankrupe. Chap. 7. 


hd ger contracts Debts, and then ſells off the 


c . ; jor Men cannot take notice when. an- 
wr; other withdraws from his Trade, or pen We 
7 commands his Factor beyond Sea to deal no 

"i farther for him; but ſeeing great Quantities 
Books the of Goods and Merchandiſe i in bis Hands, are 
0 * apt to truſt him; ſo that it is it they ſhould 
7 be relieved by the Statutes. | 
A Pawnbroker, if he deals otherways, may 

© have a Statute taken out againſt him by the 
e Addition of Dealer and Chapman, and ſeve- 


mare” Pathol ade. Kg mri gw have been n out bw walk 


| ut, E if Fl Ci and b 
in fells, may be a. Bankrupt; and this has 
1 n r. 


be «+ - 
rf r by 3 


3 


"mu. ni Their? 28 being 


vue * altered, much of it chat in oy 
© ing and ſelling, and f Four . e to tk e 
| 7 505 | Statutes, Nee age <2 


If a Merchant leaves off his Trade, and I 2 
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wp) may not de a Bavk- . 
rupt. 


TO. Perſon W ſhall, — 
Money in the Zaft India or Guines in n E 
| « Codipdagy or any joint Stocks of Money cr, Sor 


by them raiſed, for carrying on che Trade 5 


* by the ſaid Ea India or Guinea Company Royal Fiſh 
©'to be managed, or h ou Kardon ing 1 1 
any Money in any Stocks fo r managing _ 2 £9; 

ry, Fiſhing Trade, or the T rade called 1 3 
the Royal Fiſhing Trade, and fhall receive couns of their, 
their Dividend of Fiſh gr Merchandizes in Stock. in the 
mpa- 


Specie, and ſhall ſell or exchange the ſame, * 


L 1 wa; 6 7 Fd 1 % 
71 TA} 8 3 1 ” 1149 £24 
n : 


. ** ſhall, by reaſon of ſuch Adventure, Selling 1 2 2 8 
or Exchanging, be 00 cgeg 4 Merchant hant 2. C. * 


within any Statute for Bankrupts; pror 3. 
vided, that Perſons trading in any other 
Way or Manner, ſhall be diable to a Com- 
miſſion as fully, and nat otherwiſe, bed * 
this Act had not been made.. 
But if a Trader put Money into the: Eaſt Keb. e. 
India Company and abſcond, he is a 5 
within this Act, becauſe ſuch Gods being 
bought and ſold, ere within the original 
Statutes touching Bankrupts; for they wake 
ar” e between the allles KG Trade, 
whether in Companies or gut of chem; and 
though this ies hath 3420 the Nobir 
hey and Gentry for the Encouragment of 
ow r yet Traders are e 


= 12 bo may not be a Bankrupt. ; Chap. 2. | 
(a) Hugh. were before. Cotton V. Pw 1108 Sir Jobn . 


hgh Walftenbome's Caſe. 


 Sthrures before this At. 
Having, or Having Es India Stocks, or the” 5 
— os. in them, will not make a Man liable to 
1 ſabjeat Bankruptcy, nor do they ſeem to be Wares, 
v0 Peron to Goods or Merchandizes within the Iatent of 
tdeſe Lans. the Clauſe of the above Statute of Car. 2. 
Wik. Rep. Said by Lord eee King, Ing the Cc 12 of 


8 Gol v. Nettervill. 10% W li. 


| by Wim of 90. Member " the Bank 92 22 0 ſhall 
| 2 5 5. be deemed a Bankrupt on N of his 
Tzu Stock, or be Jable, to any of the tes 


8 2875 made e Bankrupts. STS Yes 
20 47. | N 3 13 73 
F. N 1 7 An; <7 z chene. 8. ee ee PR pM 


. Nor 9% 


et Wer of the 7 India Com- | 
£ pany, on account of- his Stock”: in the faid 
> * Company.” : EY : 161 -5f! 


th Sea. 5 „Mor any Mettberſof 5 South Sea 6m: 
. 3 pa ny, on account: of, his, Stock in the _ 
| 9 n. c. 21. | 
3 Geo, c. 9. Company. 45 575 Fd. Bea, > 
5. Geo. e, 19, e 528 21 4 1% „ 


ef 


. 


47 1241 1. 2 


mern Ex. Bear Member 4 the Regal. Feebitlain 
change, or or London Inſurance Co ies. bas 3 d 
London Inſu- 8 46; e en 290 on 
I rem s Ges. e. 18. bea. 10. PPV 


1 1 2 Py 73 2 EP N i 
# 314 1 *, A 115 c - 4 57 43 ! 


Circulating 5 Nor ay Perſon; crotaing” Path qu 


> aa Bills.“ E 14 3 4 A wn 380 6 

; Wills, 10 $63.27 Nan. 11 51 1 3 1 Keg. 5 bas * I 1 
See the ſeveral Stätutes bs thereto.) 1 Ne "tr ae n 

235% Os 60 No 


Good. 4 | Such 3 did 5 a den within o the | | . 


we We wn 


v. Prat. g 95 . * j. 


3 . 1 n 
. N : ; „ 9 
5 8 * 


cba inn may melia Bankrupt =” 


59% No! Farmer, Graſier, or Droyer. of. Cat- e * 
4e tle, or any Receiver General of Taxe ns Fe 


Y E — * A& os {ne Tags de ut tle, 1 g 


"= i Jed a i 5 34 2 48 „General or = 
47155 17 = 11441 15 { DS 4 Geo, +, Fe 30. "FT Bop 
+ J | 


. thi rs wy 105 bel cattle. 0 DD M 
Pee ts) March 355 20 T0. | 


To 2+5;m 16G] Ans. 2154 n e 2 
But ie ts Yeats a wp 5 {ling Pg es wy 
ratoes, Wool, '&c. as a Trader in tho _ 146. | 


Commodites, he- may be a Bankrope. May. | al. Se. 


hoe v. Archer. . -* 1 R 


For the Reaſon of their beiog eee. 8. L. ths 


from becoming Bankrupts is, becauſe Buying 18s. 
and Selling is not their kf or NN - 17 | 


Means of Livelihood. 
Before the above Statute of 3 8 22 . * 
Drover was within the Deſcrit Wo of a a Bank- 686. 


. Colli v. Malin... : 5 app 1 LS 
i { 99171 ic bin 7 761028 ELIT Ee 


If one "covenants with the "wb to Fre 
the Fleet at a certain Price, and thereupon ner ot dhe Y 
buys up a great Quantity of Proviſion, Bu Vent. . . 
tho“ with the Surplus he victuals Merchant. 4 Sew. 20. 
men, Nett beings! originally cetigercd! for the Comyns 35% | 


| Trader within ao AR, ford it is one Act or Aud — 


Contract only, and not a continued Trading. 
Sir Thomas Littleton's Caſe. 19 9 a 

A meer working Taylor is not within ghe Working. | 
Statutes of Bankrupts, becauſe he does not Taylor. | fa 


get his living by buying and ſelling, but by ES 1957 


making Garments for his Cuſtomers, who Dav. 25.8. p: 
ſe ad him the Materials he works upon. Stone 120. 


A meer 


i Ws nun nur be Bankrujt Chap. a. 


— A meer worki Carpenter is not liable to 
- the Statutes «gain ee "Ebapmen v. 
0 
5 — not within the Statutes 
: .- of Bankrupts, barely as ſuch, but if he trades 
fe he may have a Statute taken out 
ainſt him by, the Addition of Dealer and 
hapman, and ſeveral Commiſſions have been, 
taken out accordingly. 
4 . Baurtlers to Armies, Butlers and Farmers of 
A JOM the . are mo wh to. IF e 


if 
— Gil; # \ v. 7. 9 
; 7 1 9 E I, £ . — 
315 12 e 1 . F i | 
. wt FN . | #4 Fa ani C 3 15 * 4 3 : x 75 e 1 a5 & of ; 
CI FLA» et I ; | * 2 | 


* 


Infant, 5 An lub is not liable to OR * | 
(a) La. Ra * - Bankruptcy, for by Lord d Chief Juſtice Holt, 

tho the Debts of an Infant are only voidable 
Hol 50. at his Election; yet no Man can be a Bank- 
got rupt for Debts which he is not obliged: to pay. 
(HCC. 225 (a) 57 be King v. Cole. (S) Mpillocł's Caſe. 7 
Sten Steward of am Inn of Court cannot be a 
78 8 Bankrupt; ſaid by Holt, Chief n in the 

rt. 


. . Caſe of Luton and Bigg. >, 
Sbeia. Y 
—.— e. Havi ving 4 joint Stock makes not a Bank- 
joine Bras, rupe, without ſome Proof of, She: Feet 
page — thereof. Cotton v. Daintry. | 
Handierafits Handicrafiſmen are not within 9 

2 Bankrupts Nor rt. ws: 


| Fraser. Sc. Ci v. Prot. 
| Laboarers. Keke 141. Cro. Car. 3 i. 86 coc hic g 3 Modz30, 


: Suyir The Buying part of a Ship makes no ra- 
5 29 1. a his, becauſe it is no Buying and Selling with 
ip, 


Sid. n Fo: 29. A 262. Keb. 900 e 5. 
; 1 A 


Cage 2. Ve mu not ze n Bankpupr. 8 
in the Skatute; Gi the Buying 


"= 1 Park Part in — 7 Longs 0 
1 Ship; and th Pa rty's empldyi win 216 bio 't 
ing and re- carrying Goods for imſelf, 1 aN xi) 


W of Trade, becauſe the Experraon | & TIED 
abi. knifpbrtition of Gogdg in the anne . 
a Merchant; but if a Man buys a Part of a 
Ship which he lets to F reight, this is no Ee. hs 

dence of; Trades for there is ho Exportatipn „ 
or Importation but if a Mam repairs a-Shipy r: 
which is uſual on the Credit of che Bottom, 5 beo 
and afterwards takes a Share in it for his _ 
Debt, and employs the Ship in Exportation, N I, 
it. bas boen held. hy ſome, That ſinee in chis 2 
he. is. compulſory, having no other Way too 3 


[| obtain, dis Debt, that it hall not . 2755 dee 


as an Evidence of e becauſe this is 1 xt 
only Aggidengals\and not the Way, the P any 4 —_ 


hath put himſelf in to get his Livelihood. 50 bol | 
8 v. Daintry. bi2 
1 e is not within the Saures of Gunfoun- | 4 
_ *beeauſs'(wÞthis' was for the Ser- der 5111 
vie af the King, and delivered eo his Uſe," («) $8. $08) 
2 and e e it is a ren er Under (5) — 9 8 
i Baie 7d aii eic ee, 

nlp Betoolinaſter/that tabs Boarders; buys wegen n 
great Proviſions, and gets great a W 


JT) Fhgught We is Ades. rice da * b 
; * F V RY; By 25 4 4 377 Ww-; E247 Ca 437 . ym. £8 
Buying and Selling of Lag will not take ae 
2 Man a Bankrupt. Criſp v. Prat... 578 ating, of i. 


72 March 37. 
1 Merchant leaves off his Trade, and Leaving of 
after contacts Debts, and then ſells off the Trade. 
Surpluſage of his Goods, but hath neither rk. 
N Cotreſpondent, nor Facker, he is nac . 
9 2 


165 Whom not be 4 Bankrupt: Chap. A) 


bo % 


(a) Palm 325- Bankrupt. (a) Heer v. Hall. (I) Bateman 
(9) ker. 15. v. Harvey. (c C auen v. Dai 


(c) Sid. 411. | 
EF 
this 291 11. J v6 *. Fe 


and, the. Court 
* held ſuch a Perſon a Bankru upt! and bes tde 1 ons, | given "for their 
| Reſolution. | 99 02 12 49 WY GO 7 rr £6 5 ” 


mJ 


14871 420, 91 80 of 
ö and ſee AT 188 wh when it came on 4 gain, -a 
r 


* dn i id fle 11 
Buying and (Ft: is the. — * mad; Selling! of See 
felling of Things reh eee gore = ora er a 


_ yon de ee ge 2 1991.9 Sf: 06 4601) ei 
_ Ye 1 fat {134 c. 2511 * ener, lle % 


z. | iy 
* work 335, 3710 4 1%. 1 #  q id? Bao 25 1IJ bro 100 


Selling #\Sulling; alone wil e Man Bank- 
Alone. ruptze unleſs he alſo buys. (4) Cotton v. 
dee #97: Bag, (b) Nee v Trig | "ey Gp „ 


oe IO 
Buying Nor Bu Ving ee eee v. pope 
_ N Or! The / 1.1 "Hl 793 03 Hr Tis" 5 1281 


& Hach. 2 10 27 552075 917 dini 100 475 % Ts VETS 4 
Single 26. One ſingle Act, though it let a Man i 
G- a general Dealings” wil not make bim Bank- 
res ruhe . Dita þ ei 21 ocdod bat (+ 
General He ſs; get his living by buying and ell 
Mael g, ing or the. ehiefeſt Part thereof, ercept in 
Pen . "ſpecial. Caſes.: 'Grijp: Wo: HFrat. 2nOHEVON] 75 —4 
„ Imploying a Sum of Money by wa 
eg e 10 Fre will not make a —— 


Aer — Bankrupt. HERESY EE tis 7) gr dT 


ture. oh ee, 0 1 : 
ana 5 ho. Stone 120. e e. 
| 491 
Having 4 Having a Share in the Mens Ce m- 
| Share. i - pany, will not make a Man apt, 7 
the 1 V. Major. +1; W e „ 
ners Com „ Sip 2% y 


pany. 2 Ld. Rim. $51, ws | e 
5 ; | | A Gold- 


1 00 c = 


| t rupt. 


buy and ſell in Groſs, or by Re and ſach 
-as get their living by buying a ſelling ; ſo M 
that their principal Subſiſtence is by buyi 2 yo 


Chap. * Who may not be a Bankrupe. . 17. 


A Goldſmith Hammerman is not a Bank- =o 
$9 £3 I : 


An Innkeeper, a as few can be no Bank- Jnn-keeper. 


rupt; for though he buys Proviſions to 8 Cas, 
ora th his Hoſe, yet he dats not ee er 

ſell them, but utter them at ſuch Rates Jo. 437. 
as he thinks reaſonable, and the Atten- March 35. 

dance of his, , Servants, ., Furniture” of his 5 
Houſe, 6&9 1 are to be conſidered; and the Fe 1 


Statutes only mention Merchants that uſe to 74 Raym,.: 
$89 +: 


Salk. 109. 


and, felling; z now the, Contracts 2 875 nn- Where an Inn- 
keepers are not for any Commodities in 3 my. 
Serie, but, they, are Contrac 5 for Houſe- ſo, ids; 
Room, Trouble, Attendance, zodging and and Sells, he 
Neceffaries,. and therefore cannot come with- may on that 
in the Deſign of ſuch: Words, ſince there is Account be a 
no Trade carried on by boy ing and battering . 
Commodities 5 and though in this Caſe a 3 
Jury ſhould figd that the Inn- keeper: got wn this has 


his living, by byying and felling, it would been frequent- 


not bring bim within 'the Statutes, for the. 2 


Reaſons afor ſaid, (a) Criſp v. Prat. (3) HE: yn 


Wee v. Trigg. 00 Marge. v. * in Notes. 
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ae are Acts of - » 
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vt 0 Aker the Wed en att 


1 Jac. c. Fo 2. 1 To begin” to gr his Houſe, 01 
. 
. _ 3. To abfent kimſel..- | 1 5 1150 e v 
16 85 . 'To take Sanctuary. $5: Sil 17 


5: To fuffer himfelf willingly to be en 
for any Debt, or other Thing, not grown” 
2 ;- or due, for Money delivered; Wares 
47 4 +, © Hold, or any other juſt or lawful ! Cauſe,” 
vs Na | | or good Cofideratio or Purpo 
g ö "6. "To ſüffer himſelf to be outlawed of 
05 See ck To yield himfelf to Priſon: 
S. To depart" from his Daclhng Houſe, ** 
e ee ee Intent or Purpoſe to defraud or 
e hinder à juſt Creditor or Creditors ef 
5 his or cell uſt Debt or Duty: 
; T2 e. 15. 9 wa or fraudulently to/procat Hind! 
| ſelf to be'arreſted, or his Goods, Money, 
or Chattels, to be attachet or ſeqqueſtred. 
10. To make any fraudulent Grant or Con- 
veyance of his Lands, Tenements, 
Goods, or Chattels, to the Intent, or 
whereby his Creditors ſhall and may be 
| defeated or delayed for the Cy of 

| their juſt Debts. 
11 . e. 19. 17, Being arreſted for Debt, ſhall, ifeer Bin 
bett. 2, Alrreſt, lie in Priſon two Months upon 
that or any other Arreſt, or Detention 

for Debt. =" 
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Chap. 3. but are Aftsof Bantrupen. 9 
12. To obtain Fe other thay that 8 

Parliament. 

1 5 Being arreſted for 100 J. or more, to 

aſcape out of Priſen 
4. To prefer to any Court any Betitin lor 

Bill againſt any of his Creditors, there. 

by endeavouring to inforce them to ac - 

cCept leſs than their juſt Debts, ar to pro- 


. 


f 
5 1 1 * 1 7 91 ** * 
4 AY: 


than was given at the, Time of bs ir 
grinal Contracts. | 3. ie: 
15 For a Bankrupt to. pays ſatisfy, gr 5 ER 5, Goa Fr 885 Y 25 
the petitioning Creditor his Debt... 305 ec. 44. 
Tir Law relating to theſe m 1 1 


Bankropicy ſeems to be, as to 
| byes” | Departing. the Rakes.” 


2 TY * 5 . c 
. 
* r 31 0 2 


3 (oY: dect. 4. 


A Merchant departs the e to mer: Stone 123. I 5 


n and becomes indebted. and to R. S. L. 186. 
avoid Arreſts, defers his Return; this dath © 
cabtamount to a departing of the Realm. 
If a Merchant departs the Realm with the dae | 
Confeur. of his-Creditors, he does 0. e of WIN 
by. commit an Act of Bankruptey. 123 
A Capias de excommunicato copied? is awar⸗ See e 
ded againſt one, who for fear of Arreſt de- Sl e 
Parts the Realm, he is 80 Bankrupt. 
The ſame for departing the Realm for fear we 
of an Attachment in Chancery. ::-/ - 


mw 
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One departs: the Realm By 1 a ou ! 22855 | 


| becomes a Merchant, and à Privy Seal is ® 


awarded againſt him, * he tefuſeth to re- 0 . 7 
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20. What are Aft f Bankrupt Clap. 2. 


0 3 ; 
1 jac. c. 15. 
| Jo * eginning to ep Houſe. 
Palm. 325. 6] a Man conceals himſelf in his Houſe bur 
. he 2 Day, or an Hour, to delay or defraud his 
Creditors, it mah him a Bankrupt. Hey- 
lor v. Hall. 5 55 
Salk. 110. If a Man commits a plain Act of Bank- 
Lev. 13, 14, ruptey, as keeping Houſe, &c. though he 
5, 5 after goes abroad, and is a great Dealer, 
e 5” yet that will not purge the firſt Act of Bank- 
Holt 9g. on ruptcy's but if that Act was not plain but 
an Iſſ di. doubtful, then going abroad and Trading 
refed. will be an Evidence to explain the Intent of 
the firſt Act, for if it was not done to de- 
„ Creditors, and keep out of the Way, 
it will not be within the Statutes... Hopkins 
„ v. Ellis. ; 5 
Same Antho- If after a hin Act of Bankripecy! com- 
is.. micted he pays- off, or compounds with all 
oc Creditors, he is become a new Man. 
Dav. „. Whether keeping Houſe to avoid an At- 
a tachment for not delivering of | Goods, 10 
Debt being due, is an Ac of Bankruptcy? 
7 quere, and ſee. 
illng. 92. If a Trader WA himafelf for fear of be- 
| Good. 22. ing arreſted by a Writ de excommunicato 
capiendo, or if a Decree in Chancery be 
made n him to execute a Conveyance, 
and he keeps in, or withdraws himſelf, for 
ear of being attached for not r 
the Decree, ſuch withdrawing doth not make 
bim a Bankrupt ; contra, if the Subſtance of _ 
the Decree had been for Payment of Money, 
- becauſe in N 8 * withdrawing had 
br | 9 beery 


o 
* 


— 


Chaps: . What are As of Bonkruptey. I 9 
been to defraud or A the Payment of his ö 4 

5 Debt. Js” 

Keeping Houſe for 9 of an Auarh- Stone 123. 

ment. in Chancery, no Act of Bankruptcy. 
A Merchant indebted, keeps «ſhipboard z Ibid. 

: this is: keeping his Houſe. ' © 

A Maltinan becomes a Miller, and he keeps Ibid. 

in the Mil. 

An Apothecary is made Churchwarden, Ibid. 124. 

5 a” being indebted, keeps in the Ces, 

this is a keeping of his Houſe. 

One hath no Houſe of his own, but Ibid. 

; keeps in an other Man's Houſe, and is a 
Bankrupt; it is his Houſe. 

8 hath no 5 but an upper Cham- bid. 
If the Steward, or 10 Lieutenant a the Ibid. bs 
Fawn: of London, be a Merchant, and in- OE. 

| debted, and Sep the Tone he is a Bank- 
rp 

A @& Trader upon Notice bf Proceſs ied Billing. 92, , 
forth againſt him, keeps bis Houſe. to ſecure 85 „ al 
Himſelf from the Arreſt, 58 after goeth forth Cro. Elia. 13. 

ain, and then upon like Notice keeps his? | ; 
| Hou and e pd gocth forth: £ this Good. 22. 
: Oringeth him not within the Statutes of Bank- 
rupts, becauſe he uſes to go at large, and 
| Bis Policy will not always prevent the ſerving 
of Proceſs on him, for he may be met withal 
_ unwittingly one Time or other. Mrencbeis = 
Cle: 
; If a Man Ane himſelf to a Coding wil. Day. 92, 93. 
[ Folly, knowing he. comes for Money, and 
; with an Intent to defraud and delay him of 
ms Vent, ſuch Denials are taken to be acts 
e E 3 N 
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pat are Alls of Bankruptcy. Chap. 3. 


of Bankruptcy ; and ſeveral Perſons have 


been found Bankrupts on ſuch Accounts. 
But ſuppoſing a Merchant or Trader in 


good Circumſtances, engaged in Buſineſs of 


the utmoſt Importance, with Reſpett to his 


own Affairs, and not knowing a Creditor 


would come for his Money, thould generally 


Tay to his Servants, whoever comes to enquire 


for me To-Day, tell them I am not at 
Home, but keeps his Warehouſe or Shop 

open; and the next Day, or a Day or two 
afterwards, goes abroad, and to the Ex- 
change, and meeting his Creditor pays him 
the Money. The Queſtion is, whether this 
is ſuch a Denial to delay or defraud his Cre- 
ditor, as would induce a Jury to find a Per- 


ſon Bankrupt on that Account, becauſe he 


may ſue him at any Time for his Debt; and 
his going abroad, and publickly Dealing, ſeems, | 


according to the Lord Chief Juſtice Holt 8 Opi: 
nion in the before mentioned Caſe of (a) Hop- 


#ins and Ellis, to be a Purgation of the Act 2 | 
* Bankruptcy; and his Words are theſe, (. 
tibe Alt was not plain but doubtful) then. going 


abroad and Dealing will be an Evidence to 


explain the Intent of the firſt Act; for if it 
Was not done to defraud his Credizvre, and 


keep out of the Ways. it will not be an Act 


of Bankruptcy. 


And in a Petition which came on ee 
the late Lord Chancellor Hardwicke, on the 


th of Auguſt 1743, it was ſaid, that the be. 
ing denied to a Creditor was only an Evi- 


gence of an Act of Bankruptey; but that the 
nan was the material Part of it. 
3 mo 
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cus, What are Al 75 2 Bankrutoy. | 23 
| 13 Eliz. c. 7. | 


81 55 2 22 himfolf. | 5 425 12 


u. a Mig abſents himſelf for Felony, it is Dav. gr. 
not an Act of Bankruptcy, it not being to 
deffaud or delay the Creditor of his Juſt 


Debt or Daty due to him. 


But if a Perfon who is a Felon, willalfo mY cis the 
| aie of Tho- 
2 an Act, of Bankruptcy, by attempt- ce e 


5 conceal or imbezil his Goods and 
Effect, 18 may be a Bankrupt as well as a 3 _ 

F clon ; And though he don't appear, or ſub- der, agaidit' | 
mit to be examined, yet the Commiſſioners whom a Com- 
will proceed in the Commiſſion, and divide "_ e ee | 
ſuch ate and Effects as they can come at. | 

I Perſon abſents himſelf, and at other Gol! bs 
Times.” when he thinks himſelf fafe from Cro. Eliz. 143 
Arreſts, appears publickly, as upon the open Pl. 6. 
_ Exchange, this ſeems to be a purging of abſent-, 
ing himſelf before; and ſo it was held in the 
Caſe of Hind the Banker, who was fome- 
times denied at his Houſe, though within, 

yet afterwards appearing upon the open Ex- 
change, it was held in that Caſe, that his ap- 
peaxing publickly purged. ſuch Denial or 
Abſence. 
A Capias de "Evcothtounicato capiinay 1s Stone 7. 
awarded againſt a Merchant, who abſents Good. 22. 
' himſelf for fear of being thereby arreſted 
no Abſence within the Statute generally. 
» of ll Actachment out of Chancer "= is Sled Ibid. 8. 
_ againſt a. Bankrupt,. for not Payment of 
Money decreed ; if * abſents himſelf, he | is 

a Bankrupt. 
Contrary, if it were nat for making a 


Conveyance, 88 e 
N 4 A 


Ibid. 155. 


Billing. 9 978. 5 it ** held, 
* [And it hath been alſo held, 


Son, aer vi. The Plaintiff ſent into Eſſex a Writ an 
Term, be- | | nh de; CS 1% 321 Res 
fore Eyre Meſne Proceſs, and a Fieri facias againſt one 
C. J. Ward, and both Writs were delivered to the 


- 


„ A 4 


he 


are AF i OR 


the pn "Y of the Commiſſion of Bank- 
3 ruptey taken out againft Ward, and returned” 
NMulla Bona ro! both the” ee of Fieri fo- 
"Cias. mg CO IP - 


Upon Kain the Feldene, the [Chief 


Juſtice ordered the Act of King James 1. e. 
15. ſe. 2. which deſcribes" a Bankrupt to 
be read, and then ſaid; that between the 
Time of executing the two Writs of Feri 


facjas, he had been guilty of an Act of 


Bankruptcy, for that he had withdrawn him- 
elf from the Place of his Habitation, and 
had abſented; but Serjeant Darnell ſaying, 

that that muſt be done with a Deſign to de- 


fraud his Creditors, the Chief Juſtice told 


him his very abſenting himſelf was ſufficient 


Evidence of the Fraud deſigned. Then Ser- 
jeant Eyre ſaid, it muſt be a voluntary ab- 
ſenting of himſelf, and not by means of an 
Arreſt ; and the Chief Juſtice ſaid ſo it was 


here, for that it appeared on Evidence, as 
indeed it did, that on the Monday after the 


Arreſt, he was diſcharged out of Cuſtody on 
the Writ of Meſne Proceſs; from that N 


Time he ſecretly withdrew. 


Therefore the Chief Jultice e GA bool 


'D ' phige- as here appeared not to be any Act of 
Bankruptcy committed by Ward till after the 
Time of the firſt Execution, upon that Re- 
turn they muſt find for the Plaintiff, and that 


Face he had between the Time of the two 


Executions ſo behaved himſelf, as to make 
himſelf a Bankrupt, by which the Intereſt'1 in 
his Goods: was veſted in the Aſſignes ; they 
ought on the laſt Return ta find * — 
bs Fdarit, whibh _ did accordingly. — | 

2 2 


: 
Ln 2 
| 


26 What are Aﬀts of Bankruptcy, Chaps, "| 


The: Officers who took the Goods in Exeru - 
tion were called as Witneſſes for the Defen- 
dant; and the Counſel for the Plaintiff K. 
jected to their being ſworn, becauſe they ge 
ntrally gave gf to the Sheriff, 
Wann ſaid, that A. 0 yet a or | 
pear, aſk them ; upon which 
cers owned they had given . but that 
- «hey ö the Goods over to the 
Aſſignees by Order of , the Under She- 
riff, and they had a. Warrant from, the 


Voder Sheriff, which they called a * wr | 


Alas for their ſo doing; and upon its 
; Produced, and read, their Teſtimony was 3 
lowed, for that it appeared to be à full 73 
demnity to them from the Sheriff for what 
they had ee e ad. e 887 


Aer e "NT. 
13 Elig. e. 7. a i 
2 a : 80 "Xx 1 Taking . TOR 


Stone 24. a king of Sanctuary i in 1 Times, 


Billing. 93. it was uſual = Perſons to fly to a Mona- 


Dor. 90, 91. ſtery, or ſome other religious Houſe for Se- 
Ro curity, but ſuck Houſes are re Hogg: aboliſhed ; 
and the Conſtruction which is now to be put 
on the Word Santtuary, is Where a Perſon 
"takes Refuge in any Place where the Law 
cannot be 193 readily executed upon him, and 


to delay the Payment of his Debts to his 


Creditors, uz. within the Verge ot the 
Court, or before the Act of Parliament de- 
ſttroyed eee N — word any 
they — r Place of R uge; 

ever a Perſon abſconds, or retires. to _ 

Places without the Conſent of his Creditors, 


it is deemed an Act of Bankruptcy. If 


£ 
ow 


1 a — abſconde, and is: bimber Good, 22, 23. 
a Dragooner in the King's Service, or huys a . 
Captain's Place, this is no Protection; hut if 
a Trader e ere i frems 
otherwiſe. Beer 


7. Su | EFT — FR 13 nn i 
fer any Debt, or other, Thing, not * Ce 68 


grown. or due, for. Money Aeli vered, 
Wares fold, ar any other juſt or lawful 
Cuuße, „ U at N ar. uy 


pes. 1 50 id 


| Where the Party procures himſelf to 5 7 Vin. Abr. 
arreſted upon a: ſham Debt, that is imme- oe * 
diately an Act of Bankruptcy within the . 
aboxe Clauſe. 8 E Parte Barton. : | 3 
3 en 2 


8 Suffering binſelf ts be outlowed. K © M50 
ſect. 2. 0 
Af angles e if a ſro Nr N 
ai find. a Man to be ular it muſt be 81 8 i 
proved to be done in fraudem Creditorum, 114, 176. 1 1 
r 80 defraud his Creditors. E * e - 2 
Bligworsb. | CC 
A Man may be fo. volortunate as 90 he 
.putlawed, and know nothing at all ah the 
Matter, and may afterwards come an 
eure the Outlawry to be reverſed, * Fe 
it is net an Act of Bankruptcy : And 
Vas determined in che Caſe of add y 7. 
HBlid ori, & c. above. 
If an Outlawry be reverſed Fon: Waot of 1 124. 
| kn * Mans # in the mean ns gs Good. 23. 
| | 5 


1 Jac. C. 15. 
ect. 2. 


3 


Dav. 96. | hy 


* 


| Ibid. 96, 97. 


reverſed) for Error, contrary. 


One outlawed in the County Palatine of 
Durham is a Bankrupt, but contrary in: Ve- 


1 885 for the Record is not plcadables bere. N 
* Tieldng. [1 mel. 40 Prijen. 


"This is to be intended a voluntary Weid. 
1 and not when a Man is impriſoned for 


on-Payment of a Fine, or any refractory 
Carriage; for although the Act which cauſeth 
the Impriſonment be voluntary, yet che Im- 
„ ſelf 1 is er il 


3 ; Eliz, c. Ile Departing from bis. Dell! Houſe, 
Fo the Intent or Purpoſe to defraud or 
Creditor or Creditors 4 | 


. 


Hinder 4 juft 
tus or their: Juſt Debt or Duty. 


This Departure, or Removal "I | his 
N Houſe, muſt, as is above ob- 
ſerved proved to be done with an In- 


tention to Ae his Creditors; for it is 
not the bare Departure of a Man from his 


Dwelling : Houſe that can make him a Bank- 


Tupt, unleſs it be done with that Intent. 


For ſup poſing a Perſon in an indifferent 


State of Health ſhould go to Bath, Briſtol, 

*Scarporough, or to any other Part 'of Eng- 

land for a conſiderable Time, and ſtay there 

ſeveral Months for the Recovery of his 

 _ Health; Or if a Trader in London, or elſe- 
Where, ſhould go a long Country Journey, 
| — is ME: Day done in moſt trading 


Towns 


2 | — 


5 


© Ye 1 Cotarkiffionirs i is voids 5 bar f i were 


Chap. 3. | What are Afs of Bankrug, * 
| Towns in England, to carry on his Trade | 
and Correſpondence ; ſuch Departure, if age 5 
is viſible, and within the Reach of the Laws © 
of his Country, and he leaves Word with ä 3 
his Family v de he is gone, or may be nt | 
ſent to, has not been deemed to be an Act 

of Bankruptcy ; and the Meaning of De- 5 
parture from a Perſon's Houſe, in order too 

make it an Act of Bankruptcy, muſt be 

attended with an ill Intention, and it muſt 

be proved to be done with a Deſign to 

Ride Himſelf in ſome fecret Place. in his 

own Country, where it may be difficult ta 

find him out, and where his Creditors can- 

not reſort to, or have a Communication 

with him, or know where to ſue him for | 9 
the Recovery of their Debts, if there ſhould „ 


be eee 21 4 
On the 28th of Webb Hall rode ber dern I 3 
of Town, and returned in the Evening, be- Toms 00 1 1 


fore which a Bailiff had been at his Shop to the Term. 
arreſt him: The next Morning he ſent for © 
the Bailiff, and told him he went in order to 

get the Term of the Plaintiff, and now the 

Return of the Writ was out: "If they would 

take out a new Writ he would give Bail, 

which was done accordingly; and this was 

held to be an Act of Bankruptcy within this 

Claufe, in * Caſe of TOE v. e 8 


a 
o 
* 3 * 


9. Willing 


4 
"a 
4 . 


9 the Conrhiflioners i is void: 5 but if i it were 
. reverſed: for Error, contrary. / 

Billing. 91. One outlawed in the — Palatine of 
'05- Durhan is a Bankrupt, but contrary in. Tre- 


| * land, for the Record is not pleadable here. 


Eh. AO: Yielding bimfeff #0. Prijen. | 
„ | 
Billing. og. This is to be intended a voluntary viel 
Good. 25. ing, and not when a Man is impriſoned for 
Non-Payment of a Fine, or any refractory 
' _ Carriage; for although the Act which cauſeth 
che Impriſonment be voluntary, yet che Im- 
. itſelf 1 is D N 

op 
23 beg c. 7. 1 Departing Fux bis Dweling Houſe, 
2 . to the Intent or Purpoſe to defraud or 


ſect. 2. 

l Hinder a_juft Creditor or Creditors F | 
„ 8 or. their Juſt Debt or Duty. . 
Dar. 96. = This Departure, or Removal — "a | 


Delling Houſe, muſt, as is above ob- 
ſerved, 15 proved to be done with an In- 
+ tention to gefraud his Creditors; for it is 

not the bare Departure of a Man from bis 
3 2 Houſe that can make him a Bank- 

rupt, unleſs it be done with that Intent. 

Ibid. 96, 97 "Fe or ſuppoſing- a Perſon. in an indifferent 
" State of Health ſhould go to Bath, Briſtol, 
 *Srarþorough, or to any other Part of Zug- 
land for a conſiderable Time, and ſtay there 
ſeveral Months for the Recovery of his 
Health: Or if a Trader in London, or elſe- 
Where, ſhould go a long Country Journey, 
9 Jo is 2 9 Day done in moſt trading 
e Towns 


EE 1 


Chap. 3. What a are. Able of * N 

| Towns in England, to carry on his Trade 

and Correſpondence z ſuch, Departure, if he ER 

is vifible, and within the Reach of the Laws 3» 

of his Country, and he leaves Word with | 4 

his Family where he is gone,, or may be 1 | 

ſent to, has not been deemed to be an Act 

of Bankruptcy ; and the Meaning of De-  . 

parture from a Perſon's Houſe, in order to 

make it an Act of Bankruptcy, muſt be 

attended with an ill Intention, and it muſt 

be proved to be done with a Deſi ign to 

hide | himifelf in ſome fecret Place. in his 

own Country, where it may be difficult ti | 

find him out, and where his Creditors can | 1 

not reſort to, or have a Communication . 

with him, or know where to ſue him for I 

the Recovery of their Debts, if there ſhould Eon, i 

be Occaſion. -_ N K . 
On the 28th of Mues Hall rode out FLO I 2 

of Town, and returned in the Evening, be- > _— rain 1 

fore which a Bailiff had been at his Shop to the Term. "i 

arreſt him: The next Morning he ſent for : 

the Bailiff, and told him he went in order to 

get the Term of the Plaintiff, and now the 

Return of the Writ was out: If they would 

take out a new Writ he would ps Bail, 

which was done. accordingly ; ; and this was 

held to be an Act of Bankruptcy within chis 

Clauſe, in the a of Maylin v. e ITY 


£ 
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7 Vin. Abr. 
G1, 62. pl. 15. 


mu. du, 


Will 2 gente TT 
9 ag be arreſted, 455 
xi Mines, or Leak to Mee 


i 4 a o 
e rad. | ef 1 
} J. 72 : 
7 9 by 4 * 0 \ 7 


5. was OTE for 11 J. Py 95 0 FA 
had Money fofficient to pay t the Debt, yet 
chuſed rather to go to Priſon, in order, as he 
declared, to force his Creditors to come to a 

mpoſition; and per Lord Chancellor, this 
is an Act of Bankruptcy within this Clauſe, 
though without” ſu ch Intent; yielding "Ki 
{elf to Priſon, was no Act e of Bankruptcy, 


* be lay, wers two Months. . E. Harte 


"As to his cauling his Gobde, Nia h Money, or 
Chaattels to be 2%. Ur or ſequeſtered „ that 


-) may be done by ſufferin Jud ment to go 


againft him willy by Default, for. Want 
of Pleading, or by 12 his Effects by 
. to be ſequeſtered or ſeized, ot 
2 letting a Perſon attach is Goode, where 
oo juſt Debt is due to him, or by confeffing 


udulent or voluntary Judgment for 4 


1 Sum of Money not actually due, or for a 
much larger Sum than is due, in order to 


cover his Effects, and permitting Execution 


to be taken out for ſuch larger Sum; the 


going all theſe Things are fraudulent, and 
of Bankruptcy. | 
But if a Perſon is minded; before he be- 


comes Bankrupt, to give Preference to one 


Creditor before another, and confeſſes a Judg- 
ment for a Sum that is — and juſtly 
due, 


Less than is due; ch 


1 F \ 
| que, 3 01 
Judgment for ſuch Su 


ment. 5 Je hath 


Ci Ks bach oy 

| 18 not repæir * vs 
queſtered i it is 50 ae 1 
Statute; c ough this | $5 not 
repairing the Church, IT 10 18 dot of kiste. 
mediate procuring. Nubuk, 821 9111. £5 

So in 10 80 1 Sls; ALLA dare Out, dt 
any. Court. „e 480. 1. Nis 511 Tz Dnuo! 
| vitae)» 45 63 bus. hobngdtds of ged; 


1 
— 


of 14 % Tenn ts,” 


4 rent, Ii. 
alt and Na . 


| | 7 5 the Recruf of 
| Dare. . Pa. 35 11 # i (0! 1 810 


ichn N 1825 Nen * 


If a Man clandeſtinely carries or conveys Dav. 102, 


way his 8005 3 Bank Bills, Goods or Effects, 
| 4 ag 8 ooks, of. Books of ' Account, 
or makes a. Trade Bill of Sale of his 
Goods, with an Intent to deceive his Credi- 
tors of the Benefit and Property of ſuch 
Goods, and to conceal his Eſtate and Effects, 
and his Aceounts and Dealings from them 
this is a fraudulent Conveying of his F-9w 
and . N and is an Act of Bankruptcy. 
i ſo if a Man makes a fraudulent Leaſe of 
his Ef, and reſerves much leſs Rept than. 
the real Value, and repoſes, a ſecret Truſt 
and. Confidence in ſome Terios in order to, 
| defraud” 


K | 15 Herde, Grant! . . c. 15. 


ſecd. a. 0 


— 4 — 1 
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es 42, 435 
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21 Jac. e. 19. rr, . 
8 aſe | 


% 


Billing. 95: 


What 6 are Atts 1 Reute, Chap 3 


defraud his Credi tors; : this 3 allo . been 
taken to be a fraudulent Conveyatice" of hi 
Eſtate, and. an Act of ankruptey. N 

In Trover and Converſion a ſpecial Verdict 
Was found, that a ant Had made al frau 1 
dulent Deed to the Defendant, of the Gd 


contained if the Decharation, and that \ 


4 


Wards he went to the Extbanpe, and appeared 


ee in Trae,” and then abſconded 7 
and" dfterwards a Cotiimiſſion being taken 
out theſe Goods were aſligned by the Com- 
miſſioners; the executing of the Deed does 
not make him a Bankrupt; becauſe the Jury 
found that he was afterwards abroad, and that 
then he abſconded, and that the Commiſſo- 
550 upon that Act of Bankrupt 

him a Bankrupt; and though 24 


5 "7 found it a fraudulent Deed, yet they did 


not find it in fraudent DO 1. "and" it 
might be only a fraudulent Peed in reſpec 
of ſome” fubſeq vent valuable Sales and there 
fore no Title. was found for the Plaintiff 


ee v. . 1 | 
>; IE sl cid i 
2 7 after Þt Mg. 
1% 1705 that or any 5 ah e, fr. Ber 


K. 
if ? p * 


bs; FREE a quere, Hecht an FD 
At for a Fine be a Detention for Debt wirk- 
in this Clauſe, for he ſuppoſes the Fine, after 
it is once impoſed, becomes a Debt, but yet 


it may not be within the Meaning of the 


- Statutes, which were made for the Relief of | 


Creditors only, 13 had intruſted the Party 
wm offending, 


- 


* 


fore the Day of Payment. 
300. Tynam v. Bridges. 


. 8 5 What are Aft 0 ani 


offending. and not for a Fi ine, judicially i im: 


poſed for ſome Contempt. 


33 


. Suppoſe (ſays he) a Perſon be arreſted up- Ibid. 96. 


0a Bond before the Day of Payment; (for 
by the Cuſtom of London, a Creditor may 
arreſt a Debtor there before the Day of Pay- 


ment, to find Suretics, 8 Co. 126. 4. City of 


London's Caſe:) and lies in Priſon two 
Months, he conceives this Caſe to. be within 


the Statutes, for the Debt ariſeth upon the 


Obligation, and is a Debt preſently, upon 


Sealing and Delivery of the Deed; and he 


conceives the Action for which he is arreſted 


muſt be an Action of Debt; although the 


End of that Arreſt is not to inforce the Pay- 
ment of the Debt, but to find Sureties, in 


Caſe the Creditor fears the Debtor to be too 
weak for his Ingage ment; and in Caſe the 


Debtor upon ſuch Arreſt finds not Suretics, 


his Body is to continue in Priſon, as a Pledge 
for the Debt; like Law he conceives in Cale | 
of a Hingle Bill, or a Debt ariſing upon a 


Contract, for it is a Debt preſently and be- 
See Cre. Fac. 


The above ſeems doubtful fr Mr. Ser- Good. 4. 


Jean: Goodin) for though it be Debitum in præ- 
ſſenti, and ſo a Releaſe of all Debts ſhall ex- 
tend to it; 
within the Words or Intent of the Statute, 
or that muſt be ſuch a Debt for which A 


yet it is not properly a Debt 


auſe of Action is given; and there can be 


no Cauſe of Action properly, till the Forfei- 
ture, for the Obligation is guided by the 


Condition; and the Cuſtom of London will 
nothelp it; for the Cuſtom is not that he 


SS; M. 


= 


* 


— Baidragsl, - hap. 
ſhall be atreſted for the Payment of Money, 


but to find better Sureties ; and the Statute 


Salk. 109. 

ad judged in 
K. B. and 

affir med in 
Exrot. 


| 62) Salk. 110. 
(5) 2 Show. 
51 * 


Dav. 94. 


only intends Detention in Priſon for a juſt 
Debt really due. But the Serjeant fubmity 


his Reajon to the juditioms Reader. 
Lying in Priſon makes a Man Bankrupt 
from the firſt Arreſt, that is from the Time of 


the firſt Arreſt upon which be lies in Prifon, 
and not where he puts in ſufficient Bai}, for 
that might be infinitely prejudicial and miſ- 


ehievous, and no Man could ever fafely 2 
ur receive from A T radefiman. Came v. le 


man. 


The firſt Refolutioni is = by this, 


where it was held by Hot, C. J. that if a 
Defendant renders in Difchar: rge of his Bail, 
and hes in Priſon two Months he is a Bank- 


rupt from the firſt Arreſt, and not from the 
Render only ; but the Commiſnon beivg 


taken out before: the two Months were ex- 


pired, it was held ill taken ont. 00 Smith 


v. Tracy. (5) Hill v. Hiſh.” 


Vet in order to make it a cbmpleat AQ 
of Bankruptcy, his lying in Prifon two 


Months without putting in Bait ought to 


ne" proved, otherwiſe a third Perfon, who 
may be an innocent Man, may be affected 


thereby; and the Intention or Deſire of any 


Man to be a Bankrupt, or to be unjuſt, ought. 
not to prejudice fuch innocent Perfon, unlefs 
an eſſential Fact, which creates an Act of 


Bankruptcy, is proved againſt the Perfon' F- 
intending t o frog Bankrupt. ! 
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| Chap. 4 Wh ve As of Bavkrutty, 235 
The lying in Priſon two Lunar Months, Adjudged by 
makes a Man Bankrupt from the firſt Arreſt; ; 8 ** 
3 L although the. Corhmiſtion Was taken out 2. Gondhat, 
55 ore. the t Months were expired, yet he in Mich. 
pearing, afterwards to be a Bankrupt by Term 
a ire before the foihg It ut, 5 eg ry 
# Was Held ſatin. Rape aBaioſt OM. N 


12. Obtaining Heng other Wah Wer 21 you e. 195 
33 "My Ferien. „„ 


_ — Merkllant or Trader Abſbever, 7 Ann. e. 12; 
e-\githih tile Deſtription of the Statutes e. 5 
* agairſft Bankrupts who hall put himſelf 
© into the Service of an Ambaſſador, 5 
wi * Publick painter; Hill have un Privilege,” 1 HE « 

Being a for” 4661. or. re 21 Jac. c. 157 
* 8 eſcaping out of Prifon. . „„ | 


"This Act of Bankruptcy ſcems to PEA 
oþon the ſame Reaſon and Law as the ele- 
venth does, viz. lying in Priſon for Debt 
two Months, where lying in Priſon. for a 
Fine, judicially impoſed, is not within 
that Clauſe; therefore it Thould feem if 
the Ptiſdn be Bioke open by Rebels, of ts be TR 
accidently bn Pire, thar-eſcaping under theſe : 

rticufar Cireuoiſtances, would! not make 
the Party a Bankrupt; for though his Ef. 

cape was voluntary, yet the Occafion of it 

„as bot, as in the above Caſe of lying in 
Prifon fox a Fine; and befidés, all Att of 

mnkruptcy mult be done with an Intent to 
defraud Ereditors. 


D2 14. 


N - RT What, are en 77 neun. Chap. 3 


21 a . 19. 14. Prien 70 any Chr any | Petition 

- er Bill againſt any of his Creditors, 
btb hereby endeavouring to inforce them to 

ca accept beſs than their juſt Debts; or to 

'  frecure Time, or longer Days of Pay- 

Ps: ment, than was :geven at the T5 ime f 
| | their original Contracis. 


Dav. 110. As to this particular At at ns, I 
do not know that any Court of Law or Equity 
hhas a Right to controul the Will of the Cre- 
gditor, or to compel him to compound with 

dis Debtor againſt his Conſent, it certainly 

being in the Creditor's Power to chuſe whe- 

ther he will or will not remit any THE of 5 

EE Debt to his Debtor. 
But theſe ſott of Bills will not now fie: 
9 and therefore are.difuſed, © 


5 Geo. 2. c. 7 5 ; 4 Bankrupt” s paying, Roaring on 
| 30. leck. 24. . the Lad cer, bis 
— Debt. ; | 


This AQ of W LIED 4 vpn a 

private Agreement made between a Bank- 

' rupt and a Creditor, to prevail on him to 

take out a Commiſſion, in Conſideration of 

being paid his whole Debt, or more than the 

Reſt of his Creditors. _ 
Same S:atute, The doing this is declared, ſhall be taken, 
| to be ſuch-an Act of Bankruptcy, that on 
good Proof ſuch Commiſſion ſhall be ſuper- 

ſeded, and the Lord Chancellor, &c. may, 
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Ehap. 3. What are Afts of Bankru{tcy. 


on any Creditor's Petitioning, award a new 5 


Commiſſion. . of 3 = F , 
And ſuch Perſon ſo taking or receiving + i 


ſuch Goods, or Satisfaction, ſhall looſe his 
x and the Money received, and | 
Pay the ſame to ſuch erſons as the | 


Commiſſioners ſhall appoiot,/in Truſt for the :- 
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F a Trader, hearing that a Writ of Fieri 
Facias was iſſued againſt him, to the In- 
tent to preſerve his Goods from being levied 
in Execution, clandeſtinely conveys them out 
of his Houſe, and conceals them privately; 
that does not amount to an Act of Bank- 
ruptcy. Ruled by Holt Ch. J. in the Caſe 
eee v. Da, | 
7 Mod. 139. Tf a Banker or Goldſmith, who has. many 
| Peoples Money, will fate Payment, yet 
keeps his Shop open; and as often as he is 


: og OI ar. 
Id. Raym. 
725 


arreſted gives Bail, he may by that Means 


ive Preference of —— to his Friends, 


and when he has done he runs away, yet, 


ſuch Payment . ſhall ſtand good ' againſt a 


- Commiſſion of Bankruptcy. And this was 


practiſed in the Caſe of Sheppard the Banker, 


3 who was arreſted almoſt every Hour in the 
Day for ſeveral Days before he went off, and 
yet gave Bail as often, and paid his Friends, 
' and then went and rendered himſelf in Diſ- 
: charge of his Bail. By Holt C. J. in * 


C.aaſe of Hopkins v. Gery. 


| Moſ. 3. Stopping Payment by a Goldſmith W 0. 


Act of. Bankruptcy. Pofeman v. Hoſkins. 


8. C. C. 42, A Banker being called upon for Money in A 
43. his Hands, does not, or cannot pay it; Lord 
Chancellor * held, ** this does not 


amount 
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Cap. g Mat ara not Abr of Bankruptcy: 38 
= amaunt to an Ack of Bankruptcy, in the 
L. having two promiſſory. Notes, ſigned, 7 Vin. Abr. 
by A. * to. L.. or Order, four Months 61. Fl. 14. 
altar Dag I. when about three Months wax: „ 
delivered, and 4 abſconding about one 
Month after, L. on M's going to him, pro- 
cures himſelf to be denied; and then 
ſues out a Commiſſion of Bankruptcy againſt 
'L. who petitioned to ſuperſede the Commiſ- 
ſion. Firſt Objection was, that L. had com- 
mitted no Act of Bankruptcy. Secondly, 
That M. was not a proper Creditor. 25 | 
Lord Chancellor: By the late Statute a 7 Geo. c. 31. 
Creditor by Note, payable at a future Day, 
may ſue out a Commiſſion, as well as come 
in as a Creditor ; but the Debtor's denying 
| himſelf to ſuch a Creditor, is not an Act of 
Bankrupty ; it muſt be a keeping Houle, in 
order to defeat or delay Creditors of their 
Debts, which could not be in the preſent 
Cafe, becauſe M. had then no Debt due to 
demand; and fo the Commiſſion ſuperſeded. ' 
It was objected, that L. was Debtor to M. _— 
immediately upon the Goods delivered; ſed | 
non allocatur; for by Lord Chancellor, it ap ; I 
was Part of the Contract that M. would ſtay OW A 
for the Money, till the Notes became due. „ 
Ex parte Levy. 1 1 og 8 
If there be a Proceſs out againſt a Mer- Godb. 25. 
chant, who thereupon keeps Houſe, to. ſave 1 | 
himſelf from an Arreſt, and after goes out , Ela is e 
to Market, and other Places; but hearing of pl. G6. 5 
a new Proteſs, keeps Houſe again, and then Keb. 11. 
goes at large; per cur. he is no Bankrupt, 
ES Bs becauſe. 


— 


* 


What, are not Acre of Bankruptcy. Chap. FU 


becauſe the keeping in Houſe is an Act of 
Bankruptcy, for which a Commiſſion might 
have been taken out at that Time, yet by his 
Y zoing abroad, it is afrerwards vrged ; for 
| =: though the Statute makes the keeping of a 


—_ 7 Houſe an Act of Bankruptcy, yet it muſt be 


| underſtood of a keeping, in order t. to conceal 


= himſelf. Radford v. Blur dz. 
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E. ING indebted 18 fl. ad more, and x Repealed by 
not paying or —— for. che Gme 10 Ann. c. 
in ſix Months after the ſame ſhould grow wh | 
dye, and the. Debtor be arreſted. for the, 3 
ſame, or within fix Months after an original, © © 
ſued out, and Notice thereof given, or left, 

af his Houſe, or laſt Place of Abode; or be- 

ing arreſted for 100 l. or more Juſt Debts, 

ſhould procure his Enlargement, by puttin 
in COON, or hired Bail, Were Acts of. a 
Bankruptey by 21 Jac. c. 19. and in Caſe 

of Arreſt, brit in Priſon, or getting forth 
by © common. K* . Bail from! the Time of e e 
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le ph he, Bly, te. of 
ESA ol 
The granting fy ; N of 9. 0 Ute 
a Commiſſion 2 nat. 

or 


-H etionz but 75 tre | 
Is 4 7 9 89 5 the e of 12 At FL 
| pn _ * ment are, That the Chancellor A grant 
yet that may was in Effect muſt, and it was 
- _._ faid, that it had been ſo reſolved by all the 
5 udges. BackwelPs Caſe. 

— cannot But though the granting of the Commiſ- | 
tom be ex offers; yet it muſt be at the Re- 
2 Ch. Caſ. queſt af Perſons intereſted; for if twenty 
199. ſwear that J. S. is a Bankrupt, yet a Com- 
miſſion cannot be awarded without a Petition 

os for that Purpoſe, BackwelPs Caſe. | 
Nor five Years. < Ng Purchaſer for good or valuable Con- 

| e & ſiderations, ſhall be impeached by Virtue 
* of this Act, or any other Act heretofore 5 


as to affect , 
| Send fide Parchters) ande. e 19. fe. 14. 
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os 4h 


Mosths in 1 6415 


Ter oft Vearswhereof he was ed was 
WJ ſold" 16 the Pöfendant by: dhe Banhrupt, in 
the Yea 666. the Commillioners fol# the 
ſame tocthie Plaintiff, t ASU HO ed by- Ra 
win to ſtayt Judgment, becauſe: this Commi-” 
ſon mall law te the i AR in the "Wear 
| 1691, which Was the mol notorious, deidg” 
by hapriforitpeat ;'though, had the- 
been y Cendeahmend or Oütlawryß He 4 
che Party Creditor need not take 
iz be tei Je, opting. ie act Hal 
not be-rakenifavourablipapdinl che Purete: 
bur onhy agamſd the. Bankrupt himfre, and 
cited die Cafs:o0f:Grlen, atbibugh! een 
Vearo, yeccdlthe Sale of the'Bankru 


judged voids! bedaùſe 1 ſaols Caf ic WaR. 
Jado ror hk be Aa uw} lad! anni e od 


But᷑ the Court held; that dne Werds ofthe! 


Bankrupt fer chen the carflcr being a R 
rupt, would after five Fears be 4 per 
Super/adtas" to alc Fradefinen; and 
hach fold Lande, Eu, and Wen e ge 
pPaſs without amy Aer of Bonkruptey, no Act 
aſtetwards hal Hure the Puschafer: ; Thon 
we ther W coteſhues in. Toffee. 


e 0 18 ne n 


£ It * C 0 : > 
* . 4 * 


Noride 3 


aflop cher lat Commiſſton ſed Ot; In | 


Statut are fot after he” (hall firſt Becomes! 
— f 


; 2 5 

5 10 miſſion to prove them Bas Rrüpts, be fu 1 
. bereit within five: Tears dfcer 5 deine ed an 
1 Banken 5 15 I 101 Dt 155 N 196, * 8 fo of ED 
; Nn * . — ae 8 12 Cds Io" 


and cd mm H fer an- fut AR 0 


other Kat by this Year 265403 and eie the Keb. 54. 


Lev. 13. 
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Not to abate 
by the Death cc 


* = 
"-the \ Comm 


elf after any Commiſſion of Bankrupt 


| of the Bank. bereafter ſued forth, and (a) dealt in by 


r > ioners, the, Offender; happ : 
Jac: e. 19. t die, before the Commiſſioners ſhall - W 


e. Debts'of the Offender, or any of them, by 


What is a 
Dealing un 
der a Com- 
Talb. Caſ. 
„„ 


© >, r 


31 e eee e the aforeſaid. Statute of i Eliz. | 1 
ec. 5. and this Statute, or either of them, 


chat then, nevertheleſs, the ſaid Commiſ- 


ſoners ſhall and may in that Caſe proceed 


into Execution, in and upon the ſaid Com- 

S rmiſſion, for and concerning the Offender's 
Soods, Lands, Tenements, Hereditaments 
*5 and Debts, in ſuch ſort as they might 

| << have done if the Party Offender were 

; living.“ «Ne 350 597775 WEDTEI. 13154 281 
la) CommiſſionofBankruptcy iſſues againſt 

5 e ol the Clock in the Morning; at 
 Inree in the Afternoon the Commiſſioners de- 
clare him a Bankropt, and execute an Aſſign- 


ment at Six, and then have Nptice, that he died 
at. Ten a/ Clock that Day. This is la Deab 
ing within the above Act of Parliament; and 
the Proceedings ſhall ſtand, Lord Chancel- 
 loxifajd, he knew no; patticulan Act ag: di- 
ſtinct from another which; can be called a 
Dealing. It has been ſaid, that the decla- 
ring · him a Bankru t was the Act meant; but 
that Declaration of the Commiſſioners... being 
only diſcretionary, and for Caution, and not 
a⁊tſꝗ all binding to any Body, it is not pro- 
Dealing, which it has not any where given 
the Commiſſioners Power to do; whatever is 
. J)) . *. 


n, & Chap. C. ) 


8 
: 


4 


rather, for theſe, being remedial Laws, are to 


Creditors.; I cannot therefore put a narrow + & 


The Debt of 


upwards {ex- 


| n WE 95445 6 | 5 n - Cept they be 
« the Sum of 100 l. or upwards, or unleſs 8 


**. che Debt of two Creditors, ſo petitioning two 1591. / | 
5 a8 aforeſaid, ſhall amount to. 1 50 1. or up- 8 N 

6 J „ „e . 0 ree 200 1. 
Wards, or_upleſs the Debt of three or more or upwards; 


 *. cery (which Oath or Affirmation they are 
| © hereby impoweted to adminiſter, and wick 
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F * : 

N 3 L . Pa 1 ! 
4 che „ 8 6. 

5 T2 
: : ' 
© : | 9 
* 1 ; 
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ana Seal, F 

8 ener e im the Pentity of 200 1. 9 
conditioned to * to be conditioned fot pf ing Ats, Her or 1 
Kind ray * their Debes, as well by the Comm menen [+ 


NR |Bankropt,&c. i nathed in ch Tomumfnon, oi 1255 
8 8 Trlal at Law, th Cafe the due 1 
} e of the Fartie Th" be conteſtetl und n | 
acc alt for proving the Party à Bankrupt 
+ "at the Time of Rog drt dien Cong 
«7 15 en wien, "fit; 1 to ptocred on fuch 
955 * chm, ey the Act is directed; and 
| a beben or Dee mall not be real | 
due or owing; br if, after fuch Comhithiſ- 
| a ſſon taken at, it cinnot be . that 
| — the Party was a Bankrupt at the Time of 
wan tte ilfſuing the fad. Colton but on 
—— & ths conttary it ſtralf appear, that fuch 
5 8 „ Cothitniffion was taken Cut frauditlently or 
e e malteicuffy; chat then the Lotd Chabcel- | 
5 80 7 7 b. lor, Lord Keeper, br Comnffllñibhers of the 
30, ſet . & Gtkat Seal, fot the Time being, ſhall and 
e may, upon the Petition of the Party or 
1 Parkies ie, examine into the fame, 
and order Satisfaction to be made to Him, 
«of them, of the Datages by oy het or 
. Wem fuſtained; and for the k ö 
yo 0. 4 Very thereof, may, in Caſe there be Occa- | 
fon, affigh futh Bond or Bonds to ts 
* ee *® © Patty or Parties ſo petitis oning, who! may ot, 
2 fue for che face, in „ or their 1 
e et 2 Nate or Names.“ e 
N Tom and Allen having recovered: Jag) | 2 
Sen ment againſt one Barnaby, lie was ſurtender- _ 1 
- cannot be a ed by his Bail, and then charged in Execu- 
petitioning tion, after which the Plaintiffs in that ARion 
. pPrefetred theit Petition to the Lord Chancel- 
11 ez be, as — for x Commiſſion of Bank- 
2 = ruptcy, : 


— 


ypon ebe Petition; the Chancellor 
being of Opipion, that the Body of the Debt 
or being in Execution, it was a Satisfaction 
of the * Debr in Point of act oe ſo that oy . 
nalhy's Ca. | ” wr oe. 
MY Ron p hind a | Pet to 5 e Noteof le 
fede the Commiſion, on a Suggeſtion, th t — — 4 5 
the Debts of the petitioning Creditors [agen 
not amount to 200 l. ſeveral of their Debts Ground for a 
being barred by the Stature of Limitations. Commiſſion, , 
And the Lord Chancellor propoſed that This Mol. 37. 4 
Iſſue ſhould be tried at Law, whether the N 
petitioning Creditors are Creditors for 200 l. 746. but that 
within the "Meaning af the Act; in Which Caſe is ter _ 
Trial the Bankrupt was to have che Benefit Jn. 
of the Statute” of Limitations, . in the fame 3 
Manner as. ppon a Plea, of Nen afſumpfit in- 
fra ſex anno; but the Counſel for the Cre. 
dttors being wnwilling to have this ine 
tried, the word. Chancellot ſuperſeded the 62:5 bd . i 
Commiſſion, becauſe the Statute mould 'be 
cluded, if the Cregitors; who had ſuffered t 45 
to tun upon their Demands, ſhould be al- 
155 lowed to take out a Commiſſion. A. go or a 
A Commiſſion of Bankruptcy was 772 n gerede 
4 ſeded, becauſe granted upon the Petition of Petition for a 
an Af; nee of a Bond; who though he is a N 
equitabl I yet is no. igel Creditor. Medi Caf. T. > 
cots Caſe. © | 8. 
e Perſons who hav Bills, Ronda, Pro. * TX 
© miſory Notes, of other perſonal” Security yiog 
for their Money, pay able at a future Day, Note, Gr Ge 
4 who by the 7 Geo, 1. c: 31. are. enabled 88 . 0 
6 come in as Creditors, and allowed ro forure — 4 
bu * diſcount fuch Debts, allowing 5 per Cent. 5 + Qs, 26 


Kc. 30. ſect. 22. 


287. 


27 the Commiſſion; &c> 


, petition. for or join with others in petition- 
« ing for any Commiſſion of Bankruptcy.” 


| What Credi- „If A. being a, Trader, becomes indebted | 
tor, tho of tg B. in 100 l. and then he quits his Trade, 


1 and afterwards becomes oberg to B. in 
L. , 1001. more, 5 afterwards pays to B. 100 |. 


7 „ Vithout ſaying u what Account. Holt 
> Chick Juſtice faid, that ſince ſo. much in 
e is paid to B. as was due to him 

| Wo from A. when 4. was capable of being a 
Bankrupt, it would be too rigorous to ad- 


. 3 
: FT 


Ly 


mait B. to ſue out a Commiſſion. of Bank- 
4 $1741». ruptcy. for the old Debt of 1001. But to 


+» this Point he ſaid, he would not give an ab- 
ſolute Opinion, and none of the other ] udges 


contradicted it. Meggot v. Mills. 


Geno, t was ſaid by Holt, and not denied by the 


who became 
Sen Mes Court, that if à Man contracts Debts while 


left off Trade, he is 2 Dealer, and after leaves off his Trade, 


and then commits an Act of Bankruptcy ; 


cannot peti- 


tion. there none of his Creditors becoming ſo, 
12 Mod, TO! fince the leaving off his Trade, can ſue out a 


* Commiſſion of Bankruptcy ; but if thoſe who 
were his Creditors before his leaving off his 
| Trade, ſuc out ſuch a Commiſſion, the other 
J pang. 8 may come in in and ar Meggot 
e £4 v. NV... | 
Aka * Igqorſee of Notes of one WO afterwards 


Nate at an, becomes Bankrupt, purchaſed in at an under 
Value, as at Ten Shillings in the Pound, pe- 
titioned for a Commiſſion againſt the Drawer. 
„ re Macclesfield held, that he was 
pPlwKhialy a Creditor, Juſt as if the Drawees had 
paid the Bankrupt an under Rate for them 


unde! r Value, 


may petition. 
Will nd 


and his Lordſhip held, that though they 


had been Siven without any Confideragion, _ 
oh ie, . 5 8 


4 &c. may (though diſabled by. the Statute). 


- - 


Chap. 6. Of. the Commiſſion; be „ 7 
1 c they. are now his Debts, bor Oo ——_ EE | 
Night veſted in the Indofſee; but otherwiſe | _ | 

in Caſe of a Bond aſſigned (a), for as much (a) 2 Stra. 

as ſuch Aſſignee, not being the legal Credi- 899. 

tor, could not have taken out ſuch a Com- 

miſſion; and had the Indorſement been made 

after the Bankruptcy, it might be a Queſ- 

tion, whether he would be intitled to a Com- 

miſſion, as not being a Creditor for 100 l. 

or capable of taking out a Commiſſion, at 

the Time of the Party's becoming N 2 


E parte „ 


In Trover, by the Allignees, under a Debe contra. 
ed after 
Commiſſion, againſt Albertus Burnaby, it ap- — 


ed he was a Bankrupt in January 1724. 
and the Debt of the petitioning THE * be — „ 
was a Note, dated in September 1725. miſſion 
and the Chief. Juſtice was of Opinion, it 2 Sta. 74 
was a void Commiſſion; the Acts of a Man 
after an Act of Bankruptcy. being void; fo < - 
the Plaintiffs were nonſuited. Toms v. . AT 


J,. 


The Defeadane W. being indeed to the Tab. Caf. * 


Plaintiff in 1730, afterwards committed an 243, 244 
Act of Bankruptcy; upon which the Plain 
tiff, being the petitioning Creditor,” took out i 
a. Commiſſion of Bankruptey againſt the © 3 
Defendant, in order to over-reach, and make 
void as many of his Conveyances and Settle- _ 
ments, £7. as poſlible ; the. Creditors, on a 
ED "_ filed, endeavoured: to prove him a Ban. 
rupt a8 far back ward as they could; and did 
actually prove to the Satisfaction of „„ 
Court, that he committed an Act of Bank- 
ruptey in the Vear 1726 then it became a 
| ey whether the Commiſſion! of Bank- 
2 . „ upten, 


and all that . dome under N, was 
Hor wrong, ih Regard that the Debt of de 
_.. petitioning Creditor, on whith | was graun- 
dead, was contracted fubfequent in Time to 
the Arſt Act of Bankrupicy ? After xis Mat- 
ter had been argued, and Time taken to 
fider of it, the Led Chancellor Gfmilled i 
the Plaintiff 's Bill without Prejudice ; which 
Decree was reverſed in the Houſe of Lords, by 
the Opinion of all che] adges, Feb. 17. 17 37- 7 
De Cols v. Ward. 


5 vet a Bond But where A. had r00 l owing 'on han | 


raken for a Contract, before an Act of Bankruptcy, and 
le Low: one is afterwards ſecretly comfnitted, and 
| * clo Ag of then a Bond taken; it ſhall not ſo far "xtin- 
Bankruptcy, guiſh the fimple Contract, as to deprive the 
ſhall not pre. Creditor of petitioning for a Sn NO. | 


vent ſuch Ambroſe \ v. Clendon. 
Creditor's pe- 


titioning ſora ms, 2 Stra. Wa 

Huſband en- An Action was broughe by the Plainiffes 5 

ROT petition Allignes of a Commiſſion of Bankrupts, and 

on a Debt due 1 5 

10 his Wife as the Plaintiff's Counſel were going to prove 

Adminiſtra- the Bankruptcy, and the Debt due by the 
trix. Defendant to the Bankrupt; but Mr. P. the 

M5S. Rep. Defendant's Counſel objected to the Com- 

1235, K. B. miſſion ſelf, for that "the. Bankrupt wa 

7 Via. Abr. bound to one Mrs. Nevilin a Bond of 100 1. 

76 pl. 10. Mrs. Nevil died, and made Mrs. B. her Exe 

Ex parte cCutrix, who A married one Hammer- 

, S. P. un; and on the Bankrupt's Failing, he alone 

? | petitioned, and ſued out the Commiſſion of 

Bankruptcy; whereas he inſiſted, that as 

this Debt was due to the Wife of Hammerton 

* ——— ſne claimed i it in auter &roit, | 


. * 35 2 ; ang 
x Ss 9 Fg 
. a E 
: - — N : v 


chen . if the Cam 
and ought; to have, Joined wy bir Hap | 
Hand in ſuing out che Commiſſion. | . 
Mr. C. contro. inſiſted, that the Huſbandd 
alone might. have demanded. the Debt, and 2 
having cereiyed it, might have converted it | 
to. his on Iſe, or, if he pleaſed, might 
have releaſed it, and*ſuch Releaſe would well 
| have diſcharged the Debt without the Wife's 
joining in-it 4: 558 therefore he concluded ho 
might properly petition without his Wife. : 
C. J. The Petition ought. to have been b ß 
the Hyſband and Wife, for the Debt due to | 
her in autor droit; and though: it is true, that 
the Wife alone could not bring an Action for © | 
this Debt without ; Joining the Hufband, A 
the Huſband's joining, is only for Confor- _ 
mity 3 and, on the other Hand, the Huſ- 
fs band. could not have brought an Action with- - 
out joining his Wife. Suppoſe the Wiſe 
had died, che Huſband would not by taking 
Adminiſtration to her have been intitled to 
this Debt, but there muſt have been Admi- Z 
nmiſtration de Bom non of the firſt Teſtator. " 
If the Huſband had not been the petitioningngg 2 
Cteditor, but had wanted to have proved his 


«7 


Debt under the Commiſſion, he and his 


Wife muſt have claimed it before the Com- 
miſſioners, and therefore he held it clearly _ 

that the Commiſſion was not properly ſded 

out, and thereupon the Plaintiff was non- i 
ſuited. Maſter againſt Winter and Laurence. 
An Order was made, that a Solicitor's Solicitor may 
; "Bill mould be taxed by a Maſter, and chat take ou; a 
all FEI at Law ſhould in tbe mean 2 


F for his 
i - whillt bis Bill is under Taxation by * of Court, Mol. 27. 


4 e 
4 1 


NM 2 a ; E 2 | Time 


A 
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=. Of the Cimm Nen, &c Chap. 6. 5 

Ef Time be ſtayed ; and whilſt the Bill was un” 
der Taxation, the Solicitor ſues:out a Com- 

miſſion of Bankruptey againſt his Client; 

and on a Petition to ſuperſede the Comtnif- 
fion, this was adjudged to be no Contempt, 

nor a ſufficient Cauſe to ſuperſede the Com- 

miſſion, becauſe the Order of Reference ex- 
tended only to bringing Actions, and to 

common and ordinary Proceedings. Anon. 

Charges of *The Creditor who ſhall petition for, and 
Commiſſion to obtain any Commiſſion of Bankrupt, ſhall 

be paid by be obliged at his own Coſt and Expences 
Aſßgnees. 4% to ſye forth and proſecute the fame; until 
Sep hg ; ” WG an Affignee ſhall be choſen of ſuch Bank- 
* . 05 rupt's Eſtate and Effects; and the Com- 
miſſioners to be named in any ſuch Com- 
„ miſſion, ſhall, at the fame Meeting as 
«© ſhall be appointed for the Choice of the 
Aſſignees, aſcertain ſuch Coſts, and by 
% Writing under their Hand, ſhall direct 

t and order the Aſſignee of ſuch Bankrupt's 
G Ton Eſtate; 'who is hereby required to 

e and reimburſe ſuch petitioninpg Creditor 
his Coſts and Charges as aforeſaid,” out 
of the firſt Monies or Effects of the ſuid 

ä 40 Bankrupt, that ſhall be got in and received 1 
0 | under the ſaid Commiſſon?? 
Again whom The Mother of one Eri tinoye the 

an Attorney Plaintiff, who was an Attorney, to take out 
mut takes A Com miſſion of Bankruptey againſt her Son, 
Nemedy, to ne beipg a principal Creditor ta him, and 
recover the ; 
Apences of | this was done out: of Affrction to ber Son, 
ſuing out a in order to ſet him up a clear Man in the 
cp World again. But at the ſame Time that 
« he the ſhe gave theſe Inſtructions to the, Plaintiff, 

| wiped the told him, be muſt nor vr expett to be 151 


ect ale 05 


8 ' 


E the nen the. 


Sen 


by her, but Rag be-ſatisfied out of the Ef. falfcient to 


fects of the Bankrupt 4, the Attorney accord. 
ingly: laid out ſeveral Sums of Money in 
procuring, this Commiſſion, before Agnes 
could be appointed, and when they were no- 
minated, and had agreed to take upon them 
this Truſt, hy. ſetting their Hands as, Parties 
to the Deed, he was at other Charges too, 
155 on which he now brought; his Action againſt 
the Defendants as Aſſignees, to be ſatisfied 
for the ke he had laid out; it ap- 
pearing now upon the Face of the Evidence 
as.it flood; at preſent, that the Aſſignees had 
not received Effects enough of the Bank- 
rupt, in the whole, to anſwer ſo much as 
the Bill of the Attorney, nor were likely to do 
by * a Doubt aroſe. whether the Attorney 
| ſhould: come upon the Aſſignees at all, or 
at moſt for any more than the Attorney had 


Bai nard. * 1 


laid Out after they had accepted the Aflign- % 1 


ment, for they could not be ſuppoſed to 


_ _ agree, to any more than they themſelyes 


were privy to; but the counſel obſerved; 
—_ as the Effects of the Bankrupt are not 

likely to anſwer this Demand, and as the 

taking out the Commiſſion by the Mother 
5 Dat not in an adverſary. Way to get in her 
Debt, but out of Friendſhip and Affeclion 
1 to her Son, to the Prejudice perhaps of 
8 my of the Creditors; ſhe ought to be an- 
: ſwerable to the Attorney. The, Fact appears 
ing thus, the Chief Juſtice, laid, it was true 
indeed the Attorney ought to be ſatisfied firlt 
for procuring, the Commiſſion; but yet he 
thought too that it would be ſomething of a 
220 . "Ol the e . be any 
eee eee 
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Of the 


ſignees have not got them into their actual 
Poſſeſſion; the Court ſaid dhe PlainnifF's De⸗ 


mand was clearly good againſt them, be- 


cauſe they had a Right to get them where 


ever. they can find them; bee yet there was 


another Point, upon which: the Chief Jolle 


faid he thought the Plaintiff” miſt be Hoh- 


(a) Which | 


Bill muſt be 


delivered a 
Month be- 


ſuited, becauſe the Statue of 3 | Fat. 1, c. 7. 


requires, that every Attorney fhäll deliver 4 


Bill, ſigned with his own Hand (a) before 
he commences a Suit for Fees; now in the 
preſent Caſe it Ke {Gd that the Watrat 


fore, by Geo. of Arreſt was made out before a Tender e 


23. made 
perpetual by 
30 Geo. 2. 
c. * ſect. 


75 


the Chief Juſtice was of, notwith 


2. C. 23. ſect. a Bill, for the Bailiff firſt fflewed the Fo 


dants the Bill, and demanded the Mone 


* upon Refufal, immediately melee 5 


them. Now the Chief Juſtice fla he was 


of Opinion the' Suit began by taking dut the 


firſt Proceſs, which muſt be intended to be 


before the Warrant made out, and therefore _ 


the Tender after was void, and this Opinion 


Objections made by the Counſel; 179 Ps 


a a taking out a Commiſſion was not a Su 


. b. white oF y this . thi 0 N. reed 
the Plaintiff fhould have the whole Bill + ih 
| ow” without Caſte. _"_ Ve Newman. 


e e, 


within the Act; the other; that a 185 


ought not to go out of the 


a Commencement of the Suit, © 5 210 : the " : 
Face of the CRY the Sie a _ apo , 


Cor "_y a2 Chap. 6. 


1 05 niiher liable than the Effects an ht to; 4 
but then it eoming out upon farther Exätmi 5 
nation, that the Effects were appraiſel to 

more than the Bill came to, though the Af. 
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Of the Clerk to the cou? Was 
43) mit lion, Suk Fees and E x15 


424 7 1 
3 _ 


4 LL Bills of Fam or ibu All Bills of 


cc demanded by any Solicitor 3 employ- . 
Z &« ed under any Commiſſion of Bankrupts, 3 


“ ſhall be ſettled by one of the Maſters in Chancery. 
Chancery, and the Maſter who ſhall ſettle 5 Geo. 2. c. 
« ſuch Bill, ſhall have for his Care in ſet- 35. £% 40. 
<« tling the ſame, as alſo for his Certificate 3 8 85 
* 22 208.“ 1 1 
obnſon was both Clerk and Commiſſioner One canno 
% — of Bankruptcy, by which 2 
means he had Fees for both, and thereby fioner. 
four Commiſſioners were always preſent, in- S. C. C. 45. 
| cluding the Clerk, whereas three are ſuffi- 
cient; on Petition he was removed. Wood's | 
Caſe. . - 
|. = The Clerk to a 'Commiliion of W Clerk remo- 
„ cy, in the Preſence of the Perſon at whoſe ved for I 
Ilaſtance he iſſued out the Commiſſion, no e. 6 4; 
other Perſon being by, took away the Scru- EY 
tore, and opened it, in which were all the 
Papers of the Bankrupt, and made a pre- 
tended Sale by an Appraiſer. On Petition he 
was ordered to be examined on Interrogato- 
ries,” as to the real Value of the Goods, and to 
pay the Value, and all Coſts, occaſioned by 
1 this pre ou all the Goods not dif- 
| 1 Par 
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Of the Clerktothe Commiſſion, &c. Chap. 7, 


poſed of to be delivered over, and he to be 


removed fro the Clerk ſhip. Mozens's Caſe. 
Diſcharged The Clerk to a Commiſſion may be diſ- 


by Aſſignees. | charged. by the Aſſignees, for 
A v 2 5 
Kh 8 $ for the Creditors,” ane 


whom EIN pleaſe, and there 
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Of the Commiſſioners. tber 
Appoint ment, Nualtfica- 
Klon, Fees, Duty and 
Authoꝛitv, their Power 
over the Bankrupt, and 
his Eſtate, and how they 
map examine him, . 
dude and others. e 


1 E Cnimifloners. of Bablry t are eee 
verbally appointed by the aka = | 
Fe. Lord Keeper, Sc. they take no Oath ed. 

of Office, and are removeable at Pleaſure; 

upon che Peath, Surrender, or Removal of 

any of, them, another Gentleman by his 1 
Lordſhip's Order is entered by en 1 
on the Liſt; the Names and Places of A : 1 
of the Gentlemen Who have at pr ene the . 
12 of bein Commiſſioners 2 * —_ 2 


. 
W 
2244 


ight Ho the Lord N Henley, A 
are as follows: . | | wo T9 
FIRST: 118 T. IP. | 


n= Salkeld, Eſq 
homas Ni Nugent, Eſ 
or at his Chambers near 
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Richard Hood, Gent. eee e, nee Het- 


born. LOAF 1 ' Rh 
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* Wiln, Gent. at ls Chambers in 


a yn * 777 mos 274 
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New, e 3 e 
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Richard Copper, ; Eſq; Carey- Street, Lincohvs 


un. 7 A Pty, 5 1 


Francis Duroure, 
Robert Het 
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Thomas Burrell, Eſg Ne "RIF Luca 
\ - New-Square... 
Matthew Skinner 5 Eſq; No. 7. 
* Old- Buildings. 5 79 4 
Alexander Wedderburn, Eq; N 


Inn New-Square.' + wah oat =; 
John Whitebead, Gent. No. 2. . Cock «Court, L 
Carey- Street. Ga d N * 4 e 19 8 REY "WW 
33 


Woodeack, Gent. No 7. Liner - 


— 
— 
% 


Thomas Clarke, El: Chancery-Lane. Ws 
rt Prat, IE” 79 King” &, 
"Walks, T HR 

Cuden, Eſqʒ a bee T onple-Bar« 
aa r, Gent. Bream [wands ib, 
| l hb, Gent. at Sadler'-Hall, Ch: 


TS 8 


- 


1 


ah FS 
Charles, Nelſon Cole, Ech, at the Fl Off, . 


'Tanfield-Court, Temple. | 
Chriſtopher Lift, Eſq; Ne bs Lino Im 
0 . Nui 4 os 5s | * png EMS V+ F A 


15 5493 | 4 W473 | 4 TH H 1 EF 
E LE VE NTH LIST: Da 


Wills (per, Eſq; No g. Tenplk- Lane. 
PR iam Rookes, B. aged bur, . 


+ 5 * aA * W — 


Street. = 2 FRY IEC & ; ad, 
Joby Hatfell, Eſq; No 5. Brict· Murr, 2 emple. 
Richard Madock, e No on en 
Old- Sguare. . FF „ 5 | th 
William Beckwith, Gene. . No 13. Litas lie | 
eee, 8 1 Ko 
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Jones Nai, : Eſq; Moriimer- Street, cane. 

diſh-Square.. _ 3 
Wi - — 22 rewes, "Ef; fats Lane. OG. 
Francis Marden, Gent. e ver c bY A 


. 


ab of 


** 


4 Alexanter Boilie, Gent N 5 "Pi | Fc; dee 


Temple. * 


155 Ager, Jane, Gent., 0 Gai . er, 
FHltelſtreet. F © Ce ts nw 
700 Pa. 1 


ber Cowmithion and 7 7 is by Foros "_ Yay 
A feveral Acts of Parliamegt, which Action ſor not 
ought to he purſued, or elſe they are 4 purſuing the 


Acts 
to the Action of the 1 Srieved, for or jd wer 225 
hath no other Remed 7. dee e 4 Inſt. 277. 
„ ot vn MF he ome pg ; 8 Rep. 12, a. 
by i 1 wh ig 4 ade 47. . 16. An. 337. 


2 But if wn their P cet . e 5d commit Bat not for an 
ſome Miſtake; 1 appears to be only an Error in Jodg- 
Error of "thc ir Judgment, de ſhall not be 28 


Comb. 391. 
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« The Comme foe they proceed 


Onth before « n the; Execytion/'of any Comfaiſbon! of 
= * e Bankru ptcy to them ſhall each 
. 30. ſect. 43. 4 eee * ene Qath: a A. B. | 


* de wear that I will fa 


5 Sy N bone, according to 1 3 e dh 
e, executes the 
<, 4 2 Trafs 


repoſed in me as 9 n — — . 

*in @ Commiſſion of Bankrupt ageinft 
Ad that without Fatiaur ar: Aﬀetion, Pres 

&* ;udice or Malick; which Oath any two: or 
oy more of the ſaid. Commiſſioners are im- 
powered and regvired to adminiſter to each 
s other in the ſame Commiſſion named and 
& authorized, of which they, are to enter a 
Memorial, ſigned by 2 


3 


Mot u est. There ſhall-not ral ok of the Eftare 
Kc. at Banks « Of the Bankr rope any any Monies for Expences 


_ ay. in Eating and Drinking of the Commif- 
pence, ortake , ſianers, or of any other Perſon, ' at the 
more than , Times of the Meeting of the Commiſſio- 


208. ech 4 ners or Creditors; and if any Com miſfioner 


Commiſſioner 

Meeti « ſhall order ſuch Expence to be made, or 
yg T5 -4 eat or drink at the Charge of the 'Chedi- 
6. ed. 42. tors, or out of the Eftate of fuch Bank- 


thief . nat, or receive above 20 8. each Com- 


miſſioner for each Meeting, every ſuch 

Lee 88 5 « Commiſſioner ſhall be if tied"ro act in 
t any Commiſſion of Bankrupts.” 
. Abr. On a Petition to the Lord Chancellor in 0 
Pi eg 2 0 February 1739, in the Caſe of Edward Hali- 
Ae a Bankrupt, againſt ſeveral of the Com- 
miſſioners for taking more than 20 8. 4 piene 

"a 2 Meeting, and kemi rdering Sent 


' % uy ſuch new Commiſſioners © to be named 


ien * baten 6 be tb fon their Eun: 


ing and Drinking; bis Lordſhip declaved 


and alſo that all further: P 

n khe preſent Commiſſion be abſoluteſy ſtay« 
ed; und that the Petitioners be at Liberty to 

*pply ro his Lordſhip by Petition, to have 

e faid Commiſſion renewed, and directed 


therein as he ſhall think fit, and for that 
Purpoſe did order, that the Solicitor for the 
1 and the Solicitor for the Aſſignees, 

do reſpectively leave with his Secretary to 


the Commiſſioners of Bankruptcy, the Names 
of five Perſons whom they ſhall propoſe fer 


nis Lord ſhip's Confideration, in order” that 


proper 3 may be appoiagel Ce if | $ 2 4 a 1 


did ale porcher Order, chat che mw” Al. 


ſignees, under the ſaid Commiſſion, be re- 
. moved from being Aſſignees of the ſaid 


Bankrupt's'Eftate and Effects; and that the 
faid — s Creditors do proceed to a 


Choice of new Aſſignees in their Room, and ; 
for that Purpoſe, after the ſaid Commiſſion - 
Mall be renewed, an Advertiſement" is to be Nach obs 


publiſhed in the London Gazette, appointin 


and after ſuch Choice ſhall be made, his 
Lordſhip did Order, that the ſurviving Com- 


miſſioners in the preſent Commiſſion, or any 


three of them, and the faid Aſſignees ſo 


0 * | OY 


them uncapable, by Virtue of the above Act, 
to be any longer as Commiſſioners in the 
Execution of the ſaid Commiſſion, and that 
no further Proceedings ought to be had chere 


a Meeting of the Creditors of the ald Bank-. 
rupt for Choice of ſuch new Aſſignees, 


. 


| katy: ts join ve major 
ai — 4 to be named in 
= - 2 55 the renewed Commiſſion, in making an 
= Aſſignment of the ſaid; Bankrupt's Eſtate 
and Effects to the new Aſſignees, ſo to be 
choſen; and did further Order, that forth- 
with, after the Execution of ſuch Aſſign- 
ment, the ſaid old Aſſignees do reſpectively 
deliver over to the new Aſſignees all the 
: Effects of the faid Bankrupt; remaining in 
SP Specie, in the Hands, Cuſtody, or Power of 
them, or any of them upon Oath; and alſo + 
all Books, Papers, and Writings in their re- 
3 ſpective Hands, Cuſtody, or Power, rela- 
1 8 ting to the ſaid Bankrupt's Eſtate or — 
—_ upon Oath; and that the ſaid old Aſſignees 
=. do deliver Poſſeſſion of the ſaid. Bankrupt's 
real Eſtate. to the new Aſſignees; and did 
(4) Commit: further Order, that the ſaid old (a) Aſſignees 
* be, og. Petitioned againſt (naming them) do out of 
their own Pockets, pay to Mr. Shurry, So- 
licitor for the Petitioners in this Matter, the 
Coſt of the Petitioner's preſent Application; 
and the Coſts of renewing the ſaid Commiſ- 
1 ſion, to be taxed by Mr. Burroughs, one of 
=. the Maſters of this Court, in Cafe the Par- 
3 or ſhall differ Dus the ſame. "Helis 
BH 8 4 ale. 


To epeint They ſhall. zopdint wickia the Gyan 
wy 8. eee + « Days for the Bankrupt to ſurrender, and 


8 < conform, not leſs than three Meetings, the 
5 Geo. 2. c. © laſt of which ſhall, be on the 42d Day li- 
Na dd. 2. ce. mited for ſuch Bankrupt's Appearance; and 
1 | c three Weeks Notice ſhall be given in the 
Gazette of the Time and: ren oh, ſuch 


40 ee 2 oh; 4 — 2 22 . 
„„ « Ie 


68 


it t Mall be lawful for the Lord Chan- Lord Chan- 
„ cellor, Oc. to enlarge the Time for ſuch _ _ 
«. Perfon' ſurrendering himſelf, and diſcover- 7 
ing his Effects, not exceeding 30 Days ſurrendering, 
« from the End of the ſaid 42 Days, ſo as 5 Geo. 2. c. 
«ſuch Order for enlarging the Time be 30. ſect. 
< made fix Days before the Time on wank 
4 < fuch Perſon was to ſurrender himſelf. 
In Cafe any Bankrupt is in Execution At To attend 
8 + the Time of iſſuing the Commiſſion, and Bankrope in 
is willing to ſubmit to be examined, but 1 in 
cannot be brought before the Commiſſio- LONG ©. 
„ners, then they ſhall attend the Bankrupt 30. ſect. 6. 
e jn Cuſtody, and take his Diſcovery. © © 
They ſhall. in Writing under their Hands When they 
and Seals certify unto the Lord Chancel- ere to afbgn 
« lor, Se. that the Bankrupt hath made a 5 
er full Diſeovery of his Eſtate and Effects, , Geo. 2, e. 
and in all Things conformed himſelf ac- zo. ſect. 10. 
cording to the Directions of this Act; and 
that there doth not appear to them an 
t Reaſon to doubt of the Truth of ſuch Di- 
e covery, or that the ſame is not a full Diſ- 
< covery' of all ſuch Bankrupt's Eſtate and 
Effects; and that four Parts in five in 
Number and Value of the Creditors of ſuch 
<« Bankrupt, who ſhall-be- Creditors: for not  *' 
_ *[eſs'than' 201. reſpectively, duly authori- — 
ned thereunto, have ſigned ſuch Certificate, 
and teſtified their Conſent to ſuch ' Allow= 
* ance and Certificate, and to the Bankrupt's 3 
Diſcharge, purſuant to this Act; but the 5 
E ſaid Commiſſioners ſhall not certify the 
* fame, till they have Proof by Affidavit, or 
2 Affirmation in Writing of. ſuch Creditors, 
5 of the Perſon, 2 them ö 3 
** thorized 


A bn Wa for A "JPY canis nid 
Certificate; and of the Power and Autho- 
dirity by which any Perſon ſhall; be autho- 


r Sized by any Creditor, to ſign ſueh .Cer- 
e tificate for any Creditor; which Affidavit 
N or Affirmation, together with ſuch War- 


rant or Authority to ſign, ſhall be; laid be- 
fore the Lord High Chancellor, Sc., with 

&.the ſaid Certificate, in order for allowing 
and confirming the ſame; nor. ſhall any 


5 Commiſſioners. en ſuch r lb » 


To aſce-tain 


and order 


Aſſignees 40 
pay peticion-. 
ing Cied: tor 
the Charges 
of ſging: out 
the Commil- | 


5 reo 3 


1 1 - 
36. ſect· z5. 


"To give No- 
Fn FRE 
Meeting i in 

the Gazette. 


„ LD OY 


30 {ec 26. 


+ & Nokia ſhall b Sacks whe Ha 


They ſhall at the 6 
&*: for the Choice: of Aſſignees, aſcertain the 
Coſts and Expences of ſuing forth and pro- 
-<fecating the Commiſſion, and by Writing 


under rn Hands ſhall direct and order 


the Aſſignees of ſuch Bankrupt's Eſtates | 
to pay and re imburſe fuch, petitioning 


& Creditor his: Coſts and Charges as afore- 


fad, out of the firſt Monies ar Effects ot 
the ſaid Banktupt, that ſhalß be get in 


and received under the ſaid Commiſſion. 


„They ſhall! forthwith; after they have 
4 eee the Perſon againſt whom the 
Commiſſion iſſues a Bankrupt, cauſe No- 
«tice thereof. to be given i in London Gazette, 


Sand ſhall appoint a Time and Place for 


the Creditors to meet, whick Meeting for 
the City of London, and all Places; within 


; + the Bills of Mortality, | ſhall, be at the 


&. gGuildball of the ſaid City, in order to chuſe 


| Signet of the: laid e ruin eu ; 
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gh « At which Meeting 3 id e To ne , F 


1 « ners ſhall admit the Proof, of any Creditgr's — to 


1 a ll remote;frgm the Place 5 Debrs. ....... 


l 


Meeting of the Commiſſioners), by 53 Geo- 2. e. 
of Affidavit, or, being of the People called 50 er 455 © 
{© Quakers, by. ſolemn, Affirmation; and,alſo -'+ » 
t permit any, Perſon duly authorized by Let - 20 
te ter of Attorney, from ſuch Creditors, n 
6 or Affirmation being made of the due Exe» 
te cution thereof, either by an Affidavit ſworn 
1406 or Affirmation made before a Maſter in 
| 4 7 Res ordinary or extraordinary, or Shang 
efore the W eg viva voce (which | tn 
Oath or Affirmation they are hereby reſpee- 06d een 
10 ech authorized to adminiſter) 3 and inn 
te caſe of Creditors reſiding in Foreign Parts 
« ſuch. Affidavits, or ſolemn Affirmations, to 
&« be; made, before a Magiſtrate, where be 
| 60 Party ſhall be reſiding, and / ſhall together 
6 with ſuch Creditors, Letters of Attrorney * 
* be atteſted. by a Notary, Publick, o 
4 in the 0 hoice 4 Afignees of ſuch:Bank» : +. 5: .-- 
FE Kan ſtare and fines in the, Place and 
01 ad of {uch, Cred litor, 61 n | 
#6 2 1 all, as Olten, As they p Cauſe, May chufe 
< (a) imme iately appoint, Aſſignees , of, the Aſſignees. 
we eee ar ARY Part 5 ; er 


X Bankrupt CY Pre ſet © 
2 hereto 189 s hid. __ ge CEP rt "or * | 3 1 


10 Y . 115 1 17 tis dd : ile my G4 

1 That i is, at 1 6 Meeting, - as foon, A 

is declared a Bankrupt'; but this is never done unleſs ON OS: SY 
there is Reaſon! to ſuſpett an Extent coming upon the 


Banktrupt's Effects, from which this immediate! Afflgn- 
ment will, protect them; ne "_ 15 the Men 


1 * of the; Commiſſion. nn BE 5 bon 5 
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rogatories. 


= * the C d- See. Chap: 9. 


To give No · They ſhall cauſe Publick Notice to be 
tice of the e. „ given in the two London Caerten, that 

—_— r «ſhall immediately follow the Removal 
"= ring Kol Aſſignees, and the Appointment of 
pointment of others, that ſuch Aſſignees are removed, 


ther, in the « and ſuch others appointed in their Stead; 


3 &* and that ſuch Perſons as are indebted to the 
0 ca 31; 4 Bankrupt's Eſtate, do not pay ſueh Debts \ 
dito ſuch Aſſignees ſo removed. 

To give Ce. They are to give Creditors gratis Certifi- 
ditors Certifi- «© cates under their Hands of their having 

_ — <* proved their Debts under the Commiſſion, 
Per. to enable them to requeſt Gaolers to pro- 
Geo. 2. e. 30. duce and thew o 1 ' SUE Pri- | 


ſet. 9. „ ſoners. 

May 3 The Commiſſioners may ſend their War. 
their War- ** rants to the Gaoler or Keeper, to whoſe 
rants to ap. « Cuſtody any Bankrupt is committed, 'by 


prehend Bank- c, 
dopo not con- Virtue of a Warrant from ſome Judge, or 


forming, « Juſtice of the Peace, upon the ſaid Commif, | 


5 Geo 2. e. . ſioner's Certificate, for the delivering ſach 


30. ſef. 14. *'Bankrupt to the Perſon named in fuch 
% Warrant, who ſhall be thereby authorized 
to convey ſuch Perfon to the Commiſſio- 
v ners, in order for ſuch Bankrupt" 8 Exami- 
= ON Wa 3 75 and Difcovery.  :- 

or not an- In caſe any Bankrupt ſhall e to hn 
ſwering Inter- «« + fore, or ſhall not fully anſwer to the Sa- 
5 Geo. 2. c. tisfaction of the Commiſſioners all lawful 


30. ſet. 16. Queſtions put to him by them, as well by 


Word of Mouth, as by Interogatories ia 
« Writing, or ſhall refuſe to ſign: and ſub- 
5 ſcribe his Exammation ſo taken down, or 
reduced into Writing as aforeſaid (not ba- 
ving a reaſonable Objection, either to the 
* "wording thereof, or otherwiſe to be al- 
N „ lowed 


„ Mainprize, until ſuch Time as he _ 


i 


mation, before. the Commiſſionerg) ; the 3 


L rant to. ſuch Perſons as they ſhall think 85 
proper, for apprehending ſuch Bankrupft , 


Chap. 8. 07 "the Commiſſioner 45 & c. | 69 
4 lowed by the Commiſſioners) they may, bj 


« Warrant under their Hands and Seals, © . 
commit him to ſuch Priſon as the, 
tc think fit; there to remain, without Bail or 


— my en 


ce ſubmit himſelf to them, and full Anſw 


make to their Satisfaction te all ſumm 
Queſtions as ſhall be put to him, and ſigg 


&« and ſubſcribe ſuch Examination as afore- 
&« ſaid, according to the true Intent and 


| 6 Meaning of this Act. 


In Cate any Bankrupt all neglect to May iſe 
cc attend Aſſignees, i in order to ſettle any Ac- rant to appre- 
< count. of his Eſtate, or any Court of Re- hend him, not 


<« cord to be examined touching the ſame, attending or 


6 or for ſuch other Buſineſs which Aſſignees 23 Re 


< ſhall judge neceſſary for getting in bis 
« Eſtates, or refuſe to aſſiſt them in ſuch 2328 * 


Diſcovery, without good Cauſe to be 5 Geo 2. e. 


« ſhewn to the Commiſſioners, to be hy zo. left 36. 
them allowed, (ſuch Aſſignees making 
&« Proof thereof upon Oath, or ſolemn Affir- 


« Commiſſioners are required to iſſue a War- 


and him to commit to the County: Gl, 


2 e e the 9 9 of (a) 590 1, LO 


< there to remain in cloſe Cuſtody, until he 
ee ſhall conform to the Satisfaction of the 
« Commiſſioners, and be by them, or the 


2 Order of the Lord Chancellor, Cc. or by 
<« due Courſe of Law diſcharged; and ſuch 


* Gaoler is required to keep. ſuch Perſon in 
4 cloſe Cuſtody, within the Walls of the 


N Xen 4 Tue 


— 
Aut 3 


57⁰ Of the Commiſſioners, \&e} Chap. 8. 


Commiſſo. The "Commiſſioners" Havelip over over 
8 ſell the whole Witaeh, Freehold and , Copyhold, 
oops (goods, Detts;* than); 07 and Eee of 


Eſtate, | 
13 K . the Binkropt, and may fell his Lang? 


. 7. Si 26-5086: rout nom eee 
by Deed in- They have, only Power to. i{el] ande n no 
rolled. Eftate: "and ich Pale the Eſtate there muſt oy 
2 Show. 156. gyfy be a Deed ipdented, büt the latte muß ö 
8 de Hifolled' ald Perry v. Beben 
May break They may; 6r any ctheß Perefröt Ofc?! 
open Hou er, © by them to be appointed by their Warrant 
es. 15 *- under their Hands and Seals, break open 
e a1 the Houſts, Chambers, "Shops, Ware- ; 
Fon of par beste, Doors, Trunks, '6r Cheſts of 
; Bankrupt,” where the ſaid Bünktupt, or 
21900 * any of his Goods or Eſtate hall be reputed 
; 335 | to be; and to feize upon, and order the 
N rh « Body, Goods,” Money, and other Eſtate 
of woch Bankropt, as by the ſaid former 
Laws are appointed, by Impriſonmeßt, or 
other wiſe, as to the Commiſſioners thall 
ebe thought meet 15647) dee 1) 
-notunleſs they But they cannot break op dis Houſe: to 
be the Bank. ſearch for the Bankrupt” s Goods," unleſs it 
ravt's. be the Bankerupt s Goods in the Houle of 
# Show, 247. ne 0 19D 
May ſend their | Leinen rt of Bankrupts iſſued (they 
Warrant a- Warrant to feize Goods of a Bankrupt on 
_ ef Board 12 Ships i in T opſham- Bay; the Goods 
rapes Bis, were conſigned to Perſons in Holland. who 
2 Eq. Abr. had not paid the Bankrupt for them; the 
. pl. . Maſters' refuſed to deliver the Goods, not- 
withſtanding the Warrant; and this occa- 
ſtioned the Commiſſioners themſelves to de- 
mand the Goods in Perſon, which were ſtill 
8 Tefuſed : Te Court, on Motion for an Order 


„ open 


* 
P - 
« © * a 1 --v- — m jury" 
1 ; ? 1 * 
2 6 N e * " "th X * : 01 I 
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upon the Maſters for their Contempt, order - 

ed them to deliver the Goods upon Payment = 

of the freight Money, and they to be indemni- ; 
lied by the Creditors againſt the Bill of Lading, 
vitcy was ſent to the Conſignees. Anon. | 

e The Commiſſioners are impowered to glas ce 

« bee the Effects of ſuch Bankrupt (the ne- Baokrupr's 8 
I ceſſary: Wearing Apparel of ſuch Bank- wy Wk &c. in 

4 rupt, or of his Wife or Children excepted) 2 

and his Books or Writings, Which ſhall be 30 S 5 

then in the Cuſtody of ſuch Baykrupt, of | 

< of any other Perſon in Priſon. + 

They ſhall aſſign every ſuch Bankrupr's s Shall ag 

<< Eſtate, and Effects unto ſuch Perſon, as 3 upt's 

_ ** the major Part in Value of ſuch Creditors, : . 
<6 ne COTE Cart by the Credi- 


gl ay? 1 10 s 4 * tors. 


I 5 uch n | 3 8. <. 30 ſect. 26. 


4 x 
534-3 4 Fd . 18 44 


"I" pp may examine, as well by "Word May examine 
< of, Mouth as on Interrogatories in Writing, 32>krupr, 

15 40 every Bankru . touching all Matters re- 5 8.16. : 
* lating to his. Trade, Dealing, and Effetts, ©, | 
and reduce into Writing his Anſwers. bad | { mio 
« or taken before them as aforefaid, which 4 
« Examination, fo reduced into Writing, he 8. 
35 ſhall gn and ſubſcribe“ 

A. Was declared a Bankrupt, and the Dias. 2 Eq. Abr. 
- miſfioners being informed, that he was im- 99 * 
bezilling and concealing his Effects, and 
fraudulently conveying away and alienating 

his Eſtate, thought it neceſſary to have him 

| before them before the firſt Day appointed 

in the Gazette for his Examination, and: ac- 
cordingly, at the Requeſt of the petitioning 


Re LE ſummoned him perſonally o 
F 4 -*. attend. 


CE * 
4. n „ 4 J 
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attend them, to be examined Whg the 
ſaid Complaint, and upon his refuſing to 
comply with the Summons, they got a 
Judge's Warrant, and the Bankrupt; by Vir- 
tue thereof, was committed to Newgate z 
and upon his being brought before the Com- 
miſſioners, purſuant to their Warrant, di- 
rected to the Keeper of Newpate, and refu- 
ſing to be examined, they recommitted him 
to Neugate, there to remain without Bail or 
Mainprize, according to the Intent of the 
Statutes in that Caſe made and provided; 
and upon the Bankrupt's Petition, the Com- 
miſſioners Right of committing the Bank- 
rupt was (among other Things) conteſted; 
but, upon great Debate of this Matter, Lord 
Chancellor Hardwicke was clearly of Opinion, 
that the Commitment by the Commiſſioners 
Vas legal, and therefore his Lordſhip order- 
ed, that ſuch Part of As Petition as prayed 
to be diſcharged out of Priſon, ſhould be 
diſmiſſed. Ex parte Lingood. . 
and his Wiſe ** They have Power to examine his Wife 
touching his © upon Oath, for the Diſcovery of his 
21 f % Eſtate, Goods, and Chattels; and ſuch 
tas, ©? Wife refuſing to appear, of to anſwer In- 


4 


| terrogatories, ſhall 1 incur the ſame Penal- : 
ties, as are provided againſt ſuch Ferſpns | 

* in the like Caſes.” © 5 

at bot toich- . But ſhe cannot be examined againſt her ; 
ing his Bank- Huſband touching his Bankruptcy, or whe- 
ruptey. ther he had committed any Act of Bank- 
l Rep. fuptey, or as ta hom and when he became 
| 488 611. Bankrüpt; and if they commit her, and tho! 
the Warrant of Commitment mentions it to 

be, as well for refuſing $0 diſcover the 


Goods, . 


3 ee 2802 0 


1 


I 


— 
3 1 


Chap. 8. Of -the Cummiſioners, &æc. 


refuſed to anſwer; becauſe the firſt was too 236. 


Goods, Cc of the Bankrupt, as the Time 18 
and Manner of his Bankruptey, yet the 
Commitment was held illegal, and the Wife 
ordered to be diſcharged. Eu parte James. 

A. was ſummoned before Commiſſioners Party dif. 
of Bankrupts, and the Queſtions \demanded-charged, not 
of him were: Firſt, To give an Account of — 1 

all Matters which he knew cancerning che che — 

Bankrupt's Eſtate. - Secondly, When and in Roners. 
what Manner did he aid and abet the Bank- Mod. 308. 
rupt in carrying away his Effects, or in im- 2 5 
beziling or concealing the ſame; to which he ge. & Rom.” 
eneral, and the ſecond tended to accuſe Carth. 153. 
imſelf, and bring him within the 13 EAA Ld. Raym. 


0. 3. which * a Penalty of double che 99,“ 100. 


Value of the Gogds againſt him who conceals 


them, for which Refuſal the Commiſſioners 


committed him; and their Warrant of Com- 
mitment concluded, that he ſbould be com- 
mitted until he conform to the Autbority of 
the Commiſſioners. On an Habeas Corpus, 
brought by. A. in K. B. the Court inclined, 
that a Witneſs was not to Pay univerſal} 


Obedience to all Queſtions aſked. him by the 
_ Commiſſioners; nor was he to anſwer to any 


Thing which tended to accuſe himſelf; but 
for the Concluſion of the Warrant of Com- 
mitment, they held clearly that he ſhould be 
diſcharged; for the Act directs, bat be ſpall 
remain without. Bail, until; he ſubmit to be 


Commiſſioners to be examined, which being a 


particular Authority, and in Reſtraint of Li- 


| herty, ought 0 be conſtrued. ſtrictly, and 


the very Words of wg Pina gra Bro- 


. oye Aa woe held y ro val 8 yu 


. 


* 


„ 9f che Oniniſiooy) 
5 Sed. Caſ. 264. The Defendant was bonünied to Files 
wy 2 Stra. 880. by Warrant of the Commiſſioners of ' Bank- 
„ rupts; < Whereds' we, t. have found and 
i A | 8 adjudged, that G. N. did become Bank- 
eee. And wubereas we have cauſed the 
Wl fad 8, N. to be brought before us, to the 
1 e 50 we might examine him touching the 
| | | tte: 2800 3113 Diſcloſure and Diſcovering his Eſtate and 
14 | — — ahd it appearing to us on' fuck 
= his Examination, Le the-faid-$7'N;, hath 
= + "<< permitted and conveyed great” Sums of 
| | Money and Effects into Parts beyond the 
= 7800 Seas, with Intent to defraud his Creditors ; 
| I and, the faid 5. V. upon bis Examination: 
133 en «before os, Ge. hath notoriouſiy provarica- 
= ed; we do rherefore will, require, and 
ol. „ authorize you; Sc. to take into your Cu- 
4 | <4: ſtody the Body of the fdid 8:'N. and him 
= ** ſafely to convey to his Majeſty's Priſon of 
=. 1 the Fleet," and there to-deliver him to the 
| 1 Warden of the ſaid Priſon, who is hereby 
1 . t authorized to receive the ſaſd 8: M. into 
1 44 dis Cuſtody, and him ſafely'to keep with- 
= o Bail or Mainprize, until he ſhall- make 
| C. - 4 fall and true Diſcovery: of his Eſtate 
et e or he be otherwiſe delt 
4 , vered by due Courſe of Law?) 7 | 
HF The Defendant brought an Habtas Corp . 


and the Commitment and Return to the Writ: 
Being read, he moved to be diſcharged out of 
Cuftody, and took Exceptions to the War- 
rant; chat this Authority given to the Com- 
miſſioners to commit to Priſon, being a ſpe- 
cial Authority, and a limited Juriſdiction 
Created by the Statute 1 For. ip. 15. fen. 
8. "they ought 3 in oy Inſtance, where they 
wr commit 


— Of the Geer de 
commit to Priſon, tei He they have acted 
within ther juriſdickton, for rhis.is not Het 
„ Cbeetenemenr founded-upon'a general Au- 


examitied ner des I appear he has mr 
ricuted vbuching hi en; che W]9]]ñ - 


prevaricale is 4 Teröf af looſe — 2 88 


rain Sigfmficattelht, ane: Quins foreignetb che 
Statutb; nelcher does q AHppehr he HA 
rene Abus che iggef col hie Evariſndton 
touchin his Effects 55 and "the" Prevatibation | 
has fo Reſpe& to the dleynihg of his Geods: 
The Statute enacts, * NMat upon a Cethmit- 
ment he ſhalP be detapmed till he Has bet 
"ter Ebgformed himſelf ? but this Om 
mittgent is dh quite different Terms; vi. 
till e has ade a füll Diſcovery- of his Ef- 
fects, Ge, Tlie Comfnimonefs ougkrt to 
keep” therfelves to tie Form preſcribed: by 
the Stature, as it is. reſolved in Yoxley's Caſe. 
Saft: 35 k. Who was comchitted by the Earl 
of Nottingham, till he ſpould be delivered by 
- Courſe'sf Law, for refuſing to be Ea 
and anſwer ether Jr or not, 
cor ing to 3 Elis c. 3. which impowers 
the ales to examine and commit him, if 
he refuſe to änſwer ſuch (eons 2 fo Bracy's 
Calk'abbve, © nn 
Mr. ' Reeve ſaid, "that ein & bis 
Notes of that Caf Bracty was committed 
till he conform, or otherwiſe be diſtbarged by. 
| dur Courſt of Law ; which Aſt” Words" we 
_  ofnittedmithe printed Cafe. 4 
Sir John Arne on the e Sides The 


Commiſſioners have ſtated in the Commit- 


ene that by his Examination chey'find be 
4 n I f F ; 0 8 Y nas 


thority9 "6 Defendant has nok refofed' te be 


4 ae 's} 


wall, 


ceſſary now 


8, 


* 2 - 14 i 


has conccaled his Efftets; hut upon the 
tute of 1 ac. they ought to have exhibi- 


we 


c. 30. fea. derrogat 


16 which ſee heen taken by the Com 


tutę the. 
% * 
| e his 
had m 


/ 


* : * — 
vo. 44. i N a i &. 33 
* + . 1 5 wh &. N 

3 * 


Manner, all it appearing by the War- 
5g py, ſworn and examined. The 
ſubject Matter of his Examination is for pre- 
varicating to diſcover his Effects, and that 
appears by this Commitment. The Statute 
ſays, © If he refuſes to be examined, or does 
not fully anſwer on Interrogatories, then 

© he is to be committed. Then it may be 
a Queſtion, whether a Man's being charged 


with Prevarication does not fall within the | 


Defeription of the Act? 55 

_ The Court held the Form of the com mit- 
ment ſhould have been till he ſubmit to be 
examined; every Prevarication does not ſub- 
ʒject a Man to a-Commitment, nor is it ſaid 
he'prevaricated upon ſuch his Examination, 
relating to the Diſcovery of his Effects, but 


only that he prevaricated upon his Examina 


tion, which might be on ſome other Matter; 


the Commiſſioners ought to purſue their Au- — 
thority ſtrictly, nor can they commit in any 


other Manner, than that Preſcribed by: thi 
Statute, | 25 


an Hour, yet in the Concluſion he may make 
a a full and ample Anfwer, and therefore it 
not at all proper to ſend'a Man to Priſot 
for ſuch a Piece of Conduct; and nothing 
is more common than ſuch Behaviour on 


W 


Trials at Ni priuůu. 1 


be Court were oben öbelh⸗ of Opinion, | 


that the Commitment was yoid in Point of 
Form principally, as not appearing he was 
examined on Interrogatories in Writing, and 
the 9 was diſcharged from the Com- 
3 | mitment, 


And by: the Chief Juice: A Man may 
prevaricate at his firſt Examination for half 


—— — — — — — 
— — l - 


F but remand 
5 INE 0 Wh 
5 


pine: by. Warrant to the Officer, Virtute 


. to the Ren 
not appear a 


gha | ” 


in, 128887 1 this EY 
1 5 as is not e 
: J; brings, -his 15 . Corpus 5, 
W hs 450 he. _—_ committed, by 
170 w 


2 

2 

15 : 
wo A te kali too rn h,..04,. £A* 


hom and, her, 4 Commiſſion of 
akrupt vas; aw ed) brit ta anfever 


gien ut 1 concerning the B ank+ 5 
rupt 8 Eftars, 22 120040 7 o. C mmi us fuit in 


Commiſſ ſonis præd. &; .bec < cauſa captionis ſen 
detentionts, Sc. Tl I WT ken 


* ; 
8 8 1 a 


Commiſſion is faid to to them 
and others, 430 then they could. not pe 


: without the reſt,. for the Return does not er- 
preſs any. Quorum, Ec. in the e 
Secondly, inſtead of Commiſſus. in C 

ought to be Captus, for that is the —— 

Form; for this is as if the 8 


were by the Officer that makes the Return. 


Thirdly, Hec eſt cauſa Captionis ſeu detentionis 


is uncertain ;; for it ought, to be dętentionis. 


And upon. the: firſt and laſt Exception t x 


Priſoner was diſcharged by. the. Court, 
told him, that he muſt anſwer directly to 


ſuch Queſtions as were put to him, in order 


to the Diſcovery of the Bankrupt's Eftate, | 


or elſe. he was liable to be chere. 1 


Caſe. 4; ve 


And 1 it did not appear, iht Goſs 


| Fa committed him were a. Majority or a 


— Rainsfar ard. "au and held it ill, 
diſcharged 


* 8, f lie — 6 
diſcharged, him, (the other Juſtices bejng ab- 


ſent) in regard he. did not retuſe to 1w | 
but. had ſworn, that 16 _— 'of 1 
Bankrupt's "veer is, Hands, but would 


TE: 


vot ant (wer whether: any ,of the Bankrupt” 4 
ate came to ands before the Co 
miſſion, ſued. out, Sc. having received his ; 
own Debt, before; nor per cur. is he com- 
pellable to ſwear o upon; ac 15. K. 
10. Same Caſe. N | boat TRA X 
e brought into K B. upon an Habeas 2 14. Rape 
5; and, the Return, 15 he was 510 | 
committed by Commiſſioners of Ban krups 
for refuſing ic be examined by. them, and pea! er 
the Conclulion of the Warrant, .of Commit: - 
ment . har the ould.. FEAR, in 12 1 "bai 525 us 
until ſhe ſhould Rs 
due Courle, of Law, an e 0A 
Concluſion che rae nk helc is SH, pas Brod 
to be 139 ee Fg 15 0 7 2 e ee 


Leas Caſe. ; r TO it 75 ; 

E. was. 50 to be a gd d por I 3 14 02 Whether 
7. and, was committed to the Fleet ; the Oommiffo. 
Warrant to the Warden, of the Fleet was, ta oma fe 
retain. and keep. In Pr iſon, to anſwer and to rupt in Priſon 
fatisfy all ſuch Matters as ſhould be objected by their Con 
againſt, him; the Queſtion, JPY, Was, if f W | 
Commiſſioners 6 1 licenſe, him to 80 Al treat ae 


. to N about is Debts. By the Court: his Debts. 


If Noy On e 


88 f th Com Mons, 86 c. | Chap: 8. 


If the Warrant had been, that the Party ſhould | 
have been in Execution, then he could not 
Be enlarged ;' but the Court adviſed them to 
take Security, left he ſhould withdraw him- 
ſelf; but if one had Judgment againſt a 
Bankruj pt, and upon a Habeas Corpus 
brought he is committed in Execution with- 
out a Capias Utlegat, then the Commiſſioners 
cannot deal Wits him any more for to en- | 
: 5 large him. Edward's Caſe. © | 
NAME If any Perſon, being Wie or fuſpedted 
NT __ & to have any Part of the Bankrupt's Lands, 
—- have Tenements, Hereditaments, Goods, Chat- 
the Bank. tles, or Debts, or to be indebted to'or for his 
rupt's Goods, Benefit, ſhall (after lawful Warning to the 
or are indebt- ſaid Perſon given, to come before the ſaid 
ks wa _ Y Commiſſioners to be examined, accord- 
come before * ing to the Intent of 13 Elz. c. 5) refuſe 
them, or to be. to come, or ſhall not come before the 
fworn when 4 Commiſſioners" at the Time appointed, 
| 3 F % having no" lawful Toile Mack as 
8, is. hall be admitted and allowed of by the 
| % Commiſſioners, and which ſhall” be then 
© ſignified, or made known to them at the 
„ Time'of their Aſſembly) or that any ſuch 
« Perſon, having Knowledge or Warning of 
Eq © any other Meeting of the Commiſſioners, 
t * ſhall not come and appear before them at 
1 * ſuch Time as he lawfully may come, ha- 
u den = eving no ſuch lawful Impediment, as ſhalt 
be then made known to them, and by 
ye a 4 them admitted and allowed of as afore- 
e ſaid, or being come before them, ſhall re- 
©. «fuſe ro be ſworn, they may commit to 
„ fſuch Ward and Priſon, as to them ſhall 
% 0 be 2 meet, ſuch Perſon as ſhall fo 
eule 


. 
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11 
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9 
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Chap, 8 + Of 1 ane &c. 7 


« refuſe; to be ſworn, and direct their War- 
rants. to ſuch Perſons as to them ſhall be 


8s 


1 


thought meet; to apprehend ſuch Perſon 


as ſhall refuſe to appear before them as 
| aforeſaid, and to bring him before them 
to be examined as aboveſaid, and upon 
his Refuſal to come before them as afore- 
ſaid, they may commit the Parties ſo 
refuling to ſuch Priſon as they ſhall think 
meet, there to remain without Bail or 
Mainprize, until ſuch Time as the Per- 


ſon ſo refuſing to come, or to be ſworn 


to anſwer before the Commiſſions, do ſub- 
mit himſelf to them according to the true 
Intent of 13 Eliz. c. 7. and of this ar 

Statute. | 


U 5 


he Commiſſioners, may examine as or Perfonsn not 


woll by Word of Mouth, as on Interro- 
gatories in Writing, all and every Perſon, 
duly ſummoned before, or preſent at zo. beck. 16. 
any Meeting of the Commiſſioners, touch- | 
ing any Act or Acts of Bankruptcy com- 


mitted by him; and alſo to take down, 


or reduce into Writing, the Anſwers of 
verbal Examinations of every ſuch Perſon 
had or taken before them as aforeſaid, 
| which Examination ſo taken down, or re- 
duced into Writing, the Party examined 
ſhall ſign and ſubſcribe. 

Eee In Caſe any ſuch Perſon ſhall etal 0 
© anſwer, or ſhall not fully anſwer to their» | 
Satisfaction all, lawful Queſtions, put to- 

him by them, or the major Part of them, 

as well by Word of Mouth as by Interro- 
gatories in Writing, or ſhall refuſe to ſign 
and ſubſeribe his, emden 0 taken 

T ö S 


. 
w - 


anſwering In- 
terrogatgries, - 
Geo. 2. c. 


Of the Commiſſioners, 8c: Chap. $.. 


* or reduced into Writing as aforeſaid (not 


% having a reaſonable Objection either to the 
* wording thereof, or otherwiſe, to be alloweck 
e by the Commiſſioners) they may, by War- 
c rantundertheirHandsandSeals,commit him 


to ſuch Priſon as they ſhall think fit, there 


< to remain withont Bail. or Mainprize, un- 
„til ſuch-Time as ſuch» Perfon ſhall ſubmit 


© himſelf- to the Commidlioners,. and full 


Anſwer make to their Satisfaction to all 
& ſuch Queſtions as ſhall be put to him 


Queſtions to 


be particularly 


ſpecified 1 in the 


Warrant. 


Sekt. 17. 


&« as aforeſaid, and figry and ſubſcribe ſuch 
Examination as aforeſaid, according to the 
* true Intent and Meaning of This AR; 
In Caſe any Perſon ſhall be committed 
“ by the Commiſſioners for refuſing to an- 
«© ſwer, or not fully anſwering any Queſtion 
put to him by them, by Word of Mouth, 
or on Interrogatories, they ſhall in their 
* Warrant of Commitment ſpecify ſuch 


„ Queſtions, 


H Habeas Cor - 


pus brought 


| by ſuch Priſo- 


ner, Judge 


may recom- 
mit him. 


Sek. 1 3, 


46 


% In Caſe any Perſon committed by their 
Warrant,” by Virtue of this or any other 
Acts now in Force concerning Bankrupts, | 
e ſhall bring any Habeas Corpus, in order to 
be diſcharged from any ſuch Commit- 
ment, and, on the Return thereof, there 
ſhall appear any Infufficiency: whatſoever: | 
in the Form of the Warrant whereby ſuch _ 
Perſon was committed, by reaſon where- 
of the Party might be difcharged of ſuck. 
* Commitment, that then the Court, or 
« Judge, before whom ſuch Party ſhall be 
brought by ' Habeas Corpus as aforeſaid, 
„ ſhall by Rule, Order, or Warrant, com- 
mit ſuch Perſon to the ſame Priſon, there 
EX 2 * to 


- 


Chap. 8. QF the Commiſſioners,” &c. oo” 
« to remain as aforeſaid, unleſs it (hall be 
& made appear to ſuch Court or Judge, by 
te the Party committed, that he hath law- 
66 fully anſwered all lawful Queſtions put to 
& him by the Commiſſioners; or in Caſe 
e ſuch Perſon was committed for not ſign- 
e ing his Examination, unleſs it ſhall appear 
© to ſuch Court or Judge, that the Party ſo 
e committed had a good and ſufficient Rea- 
“ ſon for refuſing to ſign the ſame. 

All Witneſſes who ſhall be ſent for ſhall Witneſſes al- 
& have ſuch Coſts as the Commiſſioners ſhall _ their 
© think fit, to be rateably borne by the Cre- | Jos. 25 
editors; and if any Perſon other than the a 

; 7 ſect. 11. 

« Bankrupt, either by Subornation of 

* others, or by his own Act, ſhall wilfully 

<« and corru tly commit wilful Perjury by 
his Depoſitions to be taken before the 

* Commiſſioners, the Party ſo offending, and 

“all Perſons that ſhall unlawfully and cor- 

* ruptly. procure any ſuch unlawful, wilful, 

* and corrupt Perjury, ſhall therefore be in- 
* dicted in any of the King's Courts of Re- 7, 

cord, and ſhall ſuffer ſuch Pains as are li- 

© mited by the Statute concerning Perjury. Le Hos 
* 5 £liz. c. 9 1 8 


e Puniſhment appointed for Perjury The lie 
cc by that Statute is, that the Perſon com- of committing 


0 mitting Perjury ſhall forfeit 20 1. and en- wilfal Fer 
& dure half a Year's Impriſonment without jory. 
Bail or Mainprize, and his Oath never af. fa 6 py 
< ter to be received, Sc. and if he hath no 
Goods or Lands of that Value, then he is 

* to be ſet in the Pillory in ſome Market 

2 * Town, and to have both his Ears nailed, ; 
; et os 7. A Cn 


3 


wy, 


ings with a 


3% 1 8 Of the Commiſſioners, 8 &c.' Chap: > 


e and be diſabled to be a ne in any 
„ Court of Record. 


The Penalty © © The Procurers of Perjury are to forfeir 
of procuring 4 40 l. and if they have no Eſtate of that 


5 te Value, then to ſuffer half a Year's Impri- 

fect. 3. * ſonment without Bail or Mainprize, and 

5 eto ſtand in the Pillory by the Space of an 

| « Hour in ſome Market Town next adjoin- 

C * ing to the Place where the Offence Was 

done, and never after to be admitted to- 
be a Witnefs in any Court of Record. 

Forther Pu- © Beſides the Puniſhment already to be in⸗ 

viſhment fer . flicted by Law for committing wilful and 


 Perjury, or _ corrupt Perjury, or Subornation of Per- 


Subornation 


thereof by „jury, it ſhall be lawful for the Court be- 


2 Geo. 2. c. © fore whom any Perſon ſhall be convicted 


25. ſect. 2. © thereof, to order ſuch Perſon to the Houſe 
—_ gre." * of Correction within the ſame County for 
20.8 © ® ſeven Years, to be kept to hard Labour 
. « during all the- Time, or otherwiſe to be 
4 tranſported to the Plantations for ſeven 
1 Tears; and if he voluntarily eſcape, : or 
© „ break Prifon, or Return from Tranſporta- 
s tion within the Time, he ſhall ſuffer Deatiy 
e without Benefit of Clergy.” 
Commiſſo- A Perſon once examined by the Contratfs 
vers can era. ſioners of Bankrupts cannot be examined 


* 


pine a Perſon 

S. once with- again without a new Commiſſion: 7 be * 
out a new . =; gp "+ f IST bs: FRG DO” 
Commiſſion. e VVV 5 
- Show. 102. e — 5 : Flt . „ 


| Not bourd te Equity vil not pen a Man 1 to er 


diſcover Deal- 


hat Goods he really bought of a Bankrupt 


Bankrupt, after the Bankruptey, and before the Com- 
having no miſſion ſued out, where the Party, has .n& 


Notice of the Notice of the Bankruptey. Abery v. Wil. 
„ 


27. 


ä EO 9 oe 


* 


— 


— 


Chap. 8. Of the Commiſſioners, ce. 83 


: 


Though ſuch Perſons. have been examined Commiſſo- 
zee ß IS N ners Exami- 
by the Commiſſioners, yet a Bill for a Diſ. ion nd bar 


againſt them in Chancer / 4:1 77, 1: os Bay again 
F533 8 my” lame Perfons, 

h R to diſcover ſame Matters. 2 Ch. c. 73. 

e All Money which ſhall be forfeited by Who ſhall re. 

ce this Act, ſhall be recovered by the Credi- 2 the For- 

r u Cee feitures, ad. 

© tors Only, or any of them that will ſue for how hev halt - 

the ſame by Action of Debt, Sc. in any employ them, 
4 Court of Record, and the Money fo reco- 1 Jac. c. 15. 

e yered (the Charges of Suit being deducted) ſecl. 2. 

4 ſhall be diſtributed towards Pay ment of 4 
„ ͤ . („-- 5 
The Commiſſioners ſhall, upon lawful Commilſio- 

“ Requeſt to them made by Bankrupts, not aa 

< only · make a true Declaration to them of Bankrupt 

the imploying and beſtowing of their how they have 
Lands, Tenements, Offices, Fees, Goods, diſpoſed of his 

* Chattels, and Debts ſo paid and ſatisfied Nee e 

2 : 1 | o to make - 

< to their ſaid Creditors, but alſo make Pay- payment of | 
* ment of the overplus of the ſame, if any the Overplas * 
s ſuch ſhall be to the ſaid Bankrupt,” their to the Bank. 


£3 Executors, Adminiſtrator S, Or Aſſigns, Heis iy 
| | 9 5 2 5 cCutors. | 


13 Eliz. c. 7. ſect. 4. 


* 


= 


TO 


* If any Action ſhall be brought againſt Commiſſio- 


< any Commiſſioner, or other Perſon, having wes "rho 


Authority under the. Commiſſion. for any brought 

* Matter, by Force of the Statute 13 Eliz. againſt them. 

or this Statute, the Defendants may plead 1 Jac. 1. c. 15 

e not guilty, or juſtify that the Act whereof ſect. 16. 

the Plaintiff complained, was done by Au- — 
iber) of the ſaid AR 13 Ei. c.7-or „ 


this 


\ 


When Com- 
miſſioners 
4 Power deter- 
mined. 
Will. Rep. 


385. 


Of the Commiſſioners, &c. Chap. 8. 


this Act, without expreſſing any other 
„Matter of Circumſtance contained in either 
&* of the ſaid Acts, whereunto the Plaintiff 


„ ſhall be admitted to reply, that the De- 
. * fendant did the Act ſuppoſed of his own 
ce Wrong, without any ſuch Cauſe alledged 


& by the ſaid Defendant, whereupon Inne 


„ ſhall be joined.“ (2) 


When the Commiſſioners have aſſigned the 


Bankrupt's Eſtate, and given him his Certi- 
ficate and Diſcharge, they have executed 


their Power. Jago v. Williams. 


(a) But there is no Provide for any Thing done by 
them, or by the Aſſignees, 7 of the N 
Statutes. 


wy 
ey 
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RAE 1. 


Bargain and Sale of 
the Bankrupt's Eſtate, 
ok the Jnroiment, and 
What ſhall paſs thereby, 
dn be luch an Jatereſt as 
"ah _ Commiſſioners 85 


Of the Alignment and 


2 T5 Lan Clarion upon Cont: Lands Free- 
int in Writing, againſt Perſons bold and 


$6 being * ſhall have Power, by 
% Commiſſion under the Great Seal, to ap- 


point ſuch Perſons as to him ſhall ſeen) able. 
% good, who, or the moſt Part of them, 13 Eliz. c. 7. 
e ſhall have Power to take by their Diſ- ſect. 7. 


< cretions ſuch Order, with all his Lands, 
as well Copy hold as Freehold, which he 
e ſhall have in his own Right before he be⸗ 
% came Bankrupt, and alſo with all ſuch 
Lands as ſuch Perſon ſhall have purchaſed 
for Money or other Recompence, jointly 
e with his Wife or Child, to the only Uſe 

„ of ſuch Offender, or for ſuch Uſe or Title, 
& as ſuch Offender then ſhall have in the 
e ſame, which he may depart withal; or 
«© with any Perfon of Truſt, to any ſecrer 
U ſe of ſuch Offender, and alſo with his 
: G 4 + Money, 


88 . Of. the ” 8 &c. Chap. 9. 


(a) And tho © Money, Goods, Merchandizes, and (a) 
r wg „ Debts, and cauſe the faid (a) E 
We 2 to be appraiſed to the beſt Value, and by 
_ Ons. 4 tt Deed oa inrolled to make Sale of the 
fide, and on ** ſaid Lands c: and of all Deeds touching 
valuable Con- only the ſame, belonging to ſuch Offender; 
üideration; by & and alſo of all Fees, Offices, Goods and 
1. 22 © 15- “ Chattels, or otherwiſe to order the fame for 
5 & Satisfaction of the Creditors, to every of 80 
“ Creditors a Portion, Rate like, accordi 

© their Debts; and every Direction and + 9 

Thing done by the Perſons fo authorized 

hall be good in Law, againſt the ſaid Of- 

* fender, his Wife, Hers:! Children, land 

ſuch Perſons as by Joint Purchaſe with the 

© Offenders. ſhall have any Eſtate or Intereſt 

in the Premiſſes, and againſt all other 

„ Perſons claiming by, from or under ſuch 

+, Offender, by any Acts done after ſuch 

| Perſon ſhall become Bankrupt, and alſo 
againſt the Lords of the Manors, - whereof 

+ the ſaid Copyhold Lands be holden? ?? 

Asse t to Every Perſon, to whom any ſuoh Sale 

eompound 4 of Copyhold Lands ſhall be made, ſhall; 
' with Lord for << before they take any Profit of the ſame; 
| 1 « agree with the Lords of the Manors for 
Sec. z. fſuch Fines as have been accuſtomed to be 
7 % paid; and upon ſuck Agreement, the 
Lords at the next Court, fhall not only 

nt unto the Vendees, upon Requeſt, 

the ſame Cuſtomary Lands, by Copy of 

" Court Roll for ſuch Eſtate as to them 

« ſhall be fold, reſerving the ancient Rents; 

e Cuſtoms and Services, but alſo admit 
K chem Tenants, and receive their F ealty. 


* 


4 


e in and upon the Commiſſion, for and con- 


Chap. 9.) Of the Ae e ber 


nne biin and. All Bec n + > = 
cCordingly, to make as ſtrong Proviſion aas 
they ann; J 3 1 e Criſp _ 9" 


If two be ſeiſed jointly, and the one Nee 


become Bankrupt, and dies, his Part -ſhalhihip fa 
be ſold, and there ſhall be no Survivor in r 5 


Joint- tenant. 


this Caſe; Firſt, Becauſe the Bankrupt” S Billing. 111. 


Moiety is bound by: the Statutes: by his be- Stone 126. 


coming a Bankrupt; Secondly, The Rank · See Good. * 
rupt had Power to ſell the ſame in his Life- try 


time, and he might depart with it, and ſo 
wirhin the Words of 13, Elia. c. . the Words 


are, ſuch Uſe, Intexeſt, Right or Title, aa 


&; ſuch: Offender : or ' Offenders. ſhall - have 
ein the ſame, which he or ſhe; may law- 


fully depart withal; Thirdly, by x Jac. 


c. . I Commiſſioners after the Bank- 
rupt's Death, may proceed in Execution, 


66 cerning the Offender's-Eands, Tenements, 
& Sc. in ſuch Sort as if the Offender had 


+. been, living; which, they cannot do- in ud = ; 
f the 19 70 beer, WK; the Fee N 
place. oa e 5 | 


It was ED by the pe. that Copy- Copykolds 


holds are within the Intent and Purlièu of all may be a. 2 


the Statutes concerning Bankrupts, and may ſigned. 


be fold by the Commiliioners,- ſome Doübt 8er gag my 
whereof | was made, becauſe: they are named Co; Comp. 


in one Clauſe of 13 Elix. and not in r Fac.) Cop.-88. 
6 18. or 21 Fac. c. 19. for the ſame being Herd. 435. 


in the firſt Statute, and the other Statutes 436. 
being made in further Confirmation and Ap- 


rabation thereof, they ought to be ex“ 7 


5 877 41% ; 0 $6 ALY 


"Bk 7 "A Copybole 


£ *I 2 


Stone 127. 


„„ 2% the Afignment, e. Chap. b. 
Whether be A Copyholder ſurrenders, and before Ad- 
Lord of the mittance Ceſtuy que uſe becomes a Bank- 
| _—_ may rupt; the Commiſſioners ſell the Copyhold. 
Fest. Whether ſhall the Lord have two Fines, viz. 
4 Rep. 226. one upon the Admittance of which fhould. 
Billing. 147, have been made to Ceſtuy que uſe if he had 
148. not become a Banktupt, and another upon 
| the Admittance of the Perſon, that comes 
| n in by Sale of the Commiſſioners of ' Bank- 
a G6) Stone 127. rupts; (a) and this is a Quære, and it is 
compared to a Surrender made by the Heir 
before Admittance, which is held to be 
uy” but not to e TION the Lord of his 
Fine. 
Vendee may f the Vendee of a Copphold tender to 
ies Fins the Lord a Competent Fine, n the Lord 
refuſe 1 it; ; the dere _ enter. 


Stone 127. 
Billing. 148. | 5 
| Copyhold The virion may a Cart 
Aleable by jintailed, which by Cen may be intailed 


e ry Ne: and cut off, TT, there 225 no ſuch 


' Cuſtom, Cuſtom. 


| 1 
8 4 


Billing. 148. 
3 , if Gere: be no „ ſuch Caſtom, chen 5-4 is in 
Billing. 148. Nature of a Fee-fimple conditional . at the 
Common Law, and then if the Condition be 
2 viz. if the Copyholder hath 
Sc. the Commiſſioners . fell. it. 


|: 4 — | 
Bargain and In Treſpaſs, upon Not 1 guilty pleaded. 3 it 
Sale of a was found that the Land was Copyhold o 


Copy hold by — held of the Minor of C. and 


N that there was a Cuſtom in that Manor, that 


ee, and * a 1 a5pemd in Fee 1 ſeiſed, n 
e 


Chap. 9. of the Anme, &. gr 
Wife, ſhe ſhould hive the Copyhold during veſts it in the 
her Life and twelve Years after; then they „ue Ad. 
found the Statute 14 Eliz. and 1 Fac. e 
Bankrupts, and that upon a Commiſſion of Cro. Car. 568. 
Bankruptcy the Huſband” was adjudged a'Jo- 457. 
| Bankrupt, and that being ſeiſed in Fee of des 2 Vern. i 
the faid Copyhold, the Commiſſioners made ,% ol: 252, 
2 Bargain and Sale thereof to the- Plaintiff, : _ 
for the Uſe of the Creditors, '&c. they find Gilb. Treatiſe 
that the Widow, at the Court held, Cc. was 2 . 
admitted Tenant ſecundum- conſurtudinem na- of 8e 
nmerii, before the Plaintiff was admitted; it by Deed in- 
was held by Berkley and Croke, Juſtices, dented and in- 
that the Bargain and Sale binds the Copy- om eee 
holder, and bars his Eftate, and that he is he dees not 
no longer 2 Copyholder after the Burma die ſeiſed; 1 
and Sale inrolled; and that when the Bar- = 
gainee is admitted by the Lord, the Eſtate 
ſhall veſt in the Bargainee, and 'the Admit- 
tance ſhall have relation to the Bargain and 
Sale, and deveft the Eſtate, which the Feme 
claimed by the Cuſtom; and Judgment ac- 
cordingly. Parker v. Bleek. 

In a Special Verdict in Ejectment, n Abe 1 
Caſe was, the Cuſtom of a Manor was that of 2 2 
a'Copyholder might ſurrender for three Lives 4 not affect 4 
Fuce dive, and that an Heriot was due on pak __ ow - 
the Death of every Fenant; a Copyholder Manors. 4 
ſurrendered to V. R. for his own Life, and 3 Salk. 181. 
for the Lives of A. B. and C. D. and the 
Queſtion was, Whether this was warranted 
by the Cuſtom; and adjudged that it was, 
for there could be no Occupancy; but 
Powell, Juſtice, doubted becauſe of the Sta- 
thee of pe, * per Holt, Ch. J. that = 
| : Statute | = 


5 — 
* eee eee een ee, 


* 
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„ SZtatute makes no difference, for if the Copy- 


Ki Roger becomes 8 ang mM Eſtate: is 4 


2 


5 3 cannot 5 altered — tbe act 
8 of the Copyholder himſelf. , v. Pen- 


F alle. PAS 1 . 
s Mol br. If the Aſlignee Hes during the Life of the. 
Copybolder Bankrupt, there will be a Caſe out 

6 be e the Cuſtom by the Tranſmutation of the 
Grant by the Act of Parliament, and yet the 


ah £ Lord ſhall have his Heriot, for it never was! 


- bn "the Intent of the Statute to put the Aſſignee 
in a better Condition than his Principal, 
whoſe Eſtate he has, would have been i in, 
nor to work an Alteration of Tenement to 
the Prejudice of the Lord; this is ſuppoſing. 
the Copyholder> ſurviving: ſhould not have. 
it back again, and if he ſhall have it again, 


| upon the Death of the Aſſignee, during his, 
Ife, then the Lord by original Cuſtom 


| ought to have an. Heriot, and a ſubſequent: 
Acc of Bankruptcy. ſhall not: defeat him of 


1 it, and if the Copyholder had died, living: 


the Aſſignee, and — 5 his Intereſt deter- 
mined, as ſome thought it would, Quere, 
who ſhall pay the Heriot? But upon this 


Point they ſeemed cautious of 1 


apy Opinion, but reſerved themſelves t 
that Matter would come to be a Queſtion, 
ber . faid i it Was Wee Cophdameon, 57 


1 N : * 2 5 4 : 4 A 
7 ought 


Of the Afignment,” &c:, Chap. 9 


* 


Chap 9 Of — \&E; 93 


Though a Surrender of a Copyhold be Copybld 
void in Law for want of a Preſentment, and bound in 
that might be the Laches of the Mortgagee fective Sur- 
in not procuring it, yet the Surrender was a render. 
Lien and bound the Land in Equity, and 2 Salk. 449. 
the Surrenderor, or if he became Bankrupt, 2 Vern 564. 
the Aſſignee, who ought not to be in a And te the 
better Caſe than the Bankrupt; is plainly bound. years, and the 


in Equity by this defective Conveyance. (Ei Lord Keeper 
come moy ſemble, ſays the Reporter, he be- inclined on the 


firft Hearing 

came a Truſtee. for- a e 2 aylor ho ES 
v. pi proc | | ill. See 
N 0 Will. Rep. 


| 5 0 PEE 8 280 Ch. Pre. 524. 10 Mod. 492, 494, 495. 


yy purchaſed a e to him and: bis Eſtate pur- 
Son for their Lives, Remainder to his Wife in chaſed before 
Fee, and about two Years after turned Inn- 3 as | 
keeper,” and about twelve Years afterwards Trader not 
became a Bankrupt, and his Copyhold was aſſignable. 
ſold by the Commiſſioners to the Defendant; March 34. 
A. the Bankrupt died (the Wife died) B. Billing. TP 
his Son entered and made a Leaſe; Sc. to 
the Plaintiff, who brought Ejectment; it 
Was reſolved, that though a Copyhold Eſtate 
is liable to the Statutes," yet this Copyhold is 
not, becauſe it was bought two Years: before 
the Purchaſor was an Innkeeper, ſo that he 
was not an Offender when he bought the 


. 


Eſtate; and Judgment was e for the a BTR 5 


Planer Criſp v. Pratt. 
The Leſſor of the Plaintiff was the Perſon Ceo Car 54 
to whom the Commiſſioners ſold the Land 
for the Benefit of the Creditors; and ad- 
' Judged for the Defendant: (the Son) by all 


e Juliees, but Barkley contra; for they 
| 1 


Equity by de- 


Neglect was 4 


, 


* 3 * wank. =o 
R 


Stone 133. 


. 07 the Aignment, & c. Chap. . 


ee ie rake Munde being bears el che 
Father became a Trader, and ſo long before 


be became a Debtor, is not within the Sta- 
tute; for the Statute intends ſuch Perſons 


Nas only as get their Living by buying and ſell- 


ing, and by Fraud had paſſed away their 


Lands to Friends in Truft, and became in- 
debted and committed ſueh Acts of Bank- 
ruptcy ; that for ſuch Acts done by them 
after, it ſhould be within the Commiſſioners 
Power to ſell ſuch their Lands. But kere 


| many Years before, when he was a clear 


Man, he procured this Land to be ſettled 


upon his Son (no Fraud or Purpoſe of- being 


be a miſchievous Caſe and full of Inconve- 


a Bankrupt being found) it would therefore 


niencies, if it ſnould be within the Statute; 


for none might know with whom to deal 


Ee Jo. 467- 


Lands con- 


veyed in Truſt. 


and ſee 15. 
Billing. 14: 


by Way of Marriage or otherwiſe, when he 


is not a T radeſman, and ſettles Land u 


his Wife and Children bona fide, and without 


Cauſe of being ſuſpected to be a Bankrupt, 


and afterwards becomes a Tradeſman and - 


then a Bankrupt, if this Act ſhould over- 
throw a Conveyance duly. ſettled. Jones ſtates 


it, that the Ejectment was brought by the 


Son, and that Judgment was given by all 


for the Plaintiff, præter Barkley, who held 


for the Defenduar in omnibus. Same Caſe. _ 
Lord and Tenant are, the Tenant. makes 
a Feoffment to deceive the Lord of the 


Wardſhip, and then becomes a Bankrupt, 
theſe Lands ſhall be ſold by the Commil- 


ſioners, for although the Conveyance was 


uu fraudulent as s againſt * Lord yet 


there 


-wae aA 


A JJ __ a me wm a © ® 


"mn Lager FI Good. 114. 


Chap: 9. Of the Aſegnment, Sc. 5 98 ; 


there was a Truſt between the p coffor and 
Feoffee. 790 e 
Offices are likewife e in 13 Ela Offices, 
6. 7. and made faleable by the Commiſſioners; Billing. 122. 
by which are intended Offices of Inheritance, * 1 
Se. as the Varden of the Fleet, or a Gaoler Good, bp wa 
by Inheritance, and not Offices of Truſt, &c. | 
and by 5 & 6 Ed. 6. c. 16. any Offices which | 
concern the Adminiſtration of Juſtice, or 
Clerkſhip in any Court of Record, or which . 
concerns the King's Treaſure, Revenue, —̃ 
Cuſtoms, Se. cannot be bargained or fold | 939 
for Money, but ſuch Bargain and Sale is =_ 
void, and both Buyer ànd Seller made in- 
capable, Sec. therefore doubtleſs ſuch Offices „ 
eannot be aſſigned by the Commiſſioners, in | = 
Satisfaction Fr, a Debt of the Bankrupts, nor 
are they comprehended within the faid Sta- 
tute; there being other Offices that may be 
fold, and ſo the Words of the Statute ſatiſ- 
fied and Offices of Truſt are indiviſibly 
annexed to the Perſon. The Earl of Shrewſ- 
 bury's Caſe. | 9 15 
Goods or Chattels of the Bankrupt, where- Chattels per- 
foever to be found, by 13 Eliz. c. 7. are ſonal. 
made faleable by the Commiſſioners. &@ Dilling. 123. 
They may fel a Bankrupt” s Goods i in Ire- Billing. 123. 


A. hath an Advewſon, the Church be- Advowſon. 
comes void, and then A. becomes a Bank- Billing. 1 23. 

rupt, whether the Commiſſioners may ſel] See God. 1168 
it; and I ſuppoſe it may be anſwered nega- 
tively, that they cannot fell it, for it is a 
Thing in Action, and ſo not faleable by the 
Common Law; and no particular Power is 
een by any of the Acts for Sale of it, as 
: there 


Grant 100 an 


Poſſibilities. 


of the Abe nent bre. n 


Shs. is for the Sale of Debts due to the 
13 and without Doubt, if the Com- 


miſſioners Preſam any one Ar Nene ir is 


4 Siwon y.. * 
One grants an Ad 3 to: a Fame Cave | 


Advowſon to Sole Merchant, the Church becomes void 
1 the Huſhand in Confideration that J. S. enters 
nt. 

Good. 116. into Bond to preach twice a Week, preſents 
him to the Benefice.- The Feme becomes a 

Bankrupt, the Huſband dies, the Feme waves 

the Grant, the Commiſſioners within ſix 

Fi Months {ell the Preſentation. and the Advow- 

ſon; this is a good Sale of the Advowlſon, 

burt the King ſhall. preſent. + Quere. bar gig, 
A Man makes a Leaſe of certain Lands 


Good. 83, 84. to A. B. for three Lives, to begin after the 


1 


S e129. 


” : 
* 
+ 1 8 + 
. 8 4 
* 
— * * 
* 


- 


- 


Deviſe. 


Stone 120. 


Sood. 88. 


Death of F. S. if the three Lives ſhall ſo 
long live. A. B. becomes a Bankrupt, this 
Leaſe to A. B. is but a Poſſibility, for J. S. 
may ſurvive all the three Lives, and ſo it is 
a Thing not grantable. Yet I think the Com- 
miſſioners may ſell this within the Intent of 
theſe Words, for though A. B. cannot pro- 
perly grant this, yet it is ſuch a Thing as ny 
may forfeit or extinguiſh. GO 
A Leaſe for Years is deviſed to A. if Fo | 
"inp ſo long, the Remainder to one B. the 
- Commiſſioners ſhall nor ſell the Poſſibility. 
Land is extended, and delivered to the 
Extenders, becauſe too high;. another defeats 


this Execution, by extending of a former 


Statute, the firſt is Bankrupt, the Commiſ- 
ſioners ſhall ſell the Poſſibility, 

Land is deviſed. to a Bankrupt, the Cem 
miſſioners. may ſell, and 1 e thall 
apt. wave ane Deviſe, - o 

. 


4 


The OGsodsbof the vs. ef tie able to Goods { fold in 
4 Sale of the Commiſſioners, not w xe Market. overt. 
ſtanding the Ban opt had ſold them i 
Market overt, this Sale is aveided by: Rela-© - Keb: 4 ; "xn 
tion. Baih v. 8 . 
One hath 4 Leaſe for Years,” upon Cbn- Term and 
| dieidn to have in Fee, the Commiſſioners Poſſeffion. aa 
may ſell the Term and Poſſeſſion. Stone n % 
A Baron uſed Merchandize, and is non Br. 
| ſolvent, the Commilſioners-ſhall' not ſell his Ibid. 3 
Barony ' 99:10 Bei 11 7500 10 eee | 4 1-9 
__ 10p0 iy granted to one and bis Af. Monopoly: * ö 
ligne 16 the ſole makin ng of Cards, ec. ſhall Ibid. 126. 
not be ſold; Becauſe it is a void Patent, and 
e paſſes by it. 
The Office of ſole Printing of Law 1 15 Patent for? 
is ede therefore not ſaleable. Auere. 55 e n+ 


1328 What 
* * 


A Bankrupt becben Laie and of: Lunatick's 


© fice is found, ver che Land ſhall be be ane | 


* DS; ne, e Fe Stone 1 26. 
|| ® Ibid. 128. 
K e ar a Wife as he is a Dower. 
ee the ſhall not 19 7 N en Stone 126. 
the Vendee. : 
A Feme Cover Sole Wierchaht Mberirter in 8 not 
London is a Bankrupt, her Land ſhall be fold, 10 be Tenant 
and her THONGS ſhall not be Tenant 25 the by ene. 
Gatten: I "On 
A Rent Tx ſhall be ola, yet it is not Rent Charge, 


within the Words. Stone 129. 
io The fame Law of 2 Common in Groß. Common in 
| „ 17 ö SGroſs. Ibid. 


It 10 abs Cir” in Surrey that certain H-irlooms. 
Heirlooms" ſhall go with the Land, and not Ibid. _ 


Z 3 the nts the: Land is intailed, Te- 
| H 1, nant 


* 


5 1 . Meni s 

bank in Tail „ 

een © may-be fold den che Land and the Ie 

1 5 bath m0 Remedy. addy 7 219 

Rane Sek A Rent Seck, where wer ivo Salle. 
Sone 25. ' ſhalt be fold. . thy M ni 

Rever- - eee max bent or Raber- 

— Mak fone) 1 gyed 0 aid 
ds. co ee er  Manors, Lands, Tenemans, fen conr 

5 by the . veyed, r procyred-or' cauſed to be gon- 

Bankrupt" ze veyed, by che Banlerupt to any, ef hir 


a be "ol, 40 Children, or other Perſon or Ferber E 


=» le. c. 25. cept the ſame fall he ꝓurchaſed dor con- 

SeQ. Fo; ©! . veyed for or upon Marriagg e any of- his _ 
| or her Children, both the Parties married 

being of the Years ef Conſest,, 0 me 
wo. valuable Conſideration, ſhall be in the 
well ty gh * Power ef the Commiſſioners t ſell, as if 

„the faid Bankrupt had been actually ſeifed 

oro ng ad poſſeffed thercef. e enen 

f oe __ A Fradeſman, in Conſideration of Marri- 

. Age, made a Conveyance of Lands to him- 

» ſelf and his Wite, and afterwards became a 

Bankrupt; it was held per aur. tlist the Wife 

Vas within the above Statute, and the pra- 

4 _ viding for his Wife and Children? to Bela 

1 Providing for himſelf. Tuctter v. Ceſb. 

| Lands 8 der 16 any. Bankrupt ſhall nner, bg alba 5 


"#4 $ 


- od apr Cog „any Lands, Goods or Eſtate, vnto' any 


dition: 


21 Jac. er res Perſon, upon Condition or Power of *Re- 
ſact. 13. of % demption at a Day to come, by Payment 
Stene 5. 2% of Money or otherwiſe, it fhall- he lawfut 
fer the Commiſſioners, before the Time of 
ee the Performance of ſuch Condition, to 
„ ee . appoint, under their Hands and Seals, | 
nente make Tender of the Money or 
on.” « * other — — to the Na- 
Xn : E 


4 


- 


— 
— 


bes Of hes agnment J 
ture of ſuch Condition, as fully as the "TM 
*./Banktupr-might/have done, and the Com- 
« miſfioners ſhall, after fuch Tender or Per- 
% formance, have Power to ſell ſuch Sande, - .. 
© Goods: and Eſtates, for the Benefit of tlie 
< Creditors, as fully as they may ſell wy 8 
bay ' the Eſtate of the Banktupt. T 
Whether the Commiſſioners: ma Whether 
not by the Equity of this Statute, appoint Commiſlioners 
vnd to enter for a Condition broken, as If may not by 3 

ee makes a Feoffment, upon Coti- ow SP „ 
dition wn be performed on the Patt of the appoint one to | 
Fieoffee, the Fecoffee breaks the Condition, enter for a 
_and:. before: Entry the Feoffor becomes 4 — 
Bankrupt; it ſhould ſeem the Commiſſioners brot = 
may rak& Advantage hereof, for the Statutes e 21 
ſhall de Hberally expounded for Relief of t eben 
Creditors ;7if not, yet it feems to be com- 
prekemed within the Words of 13 Eliz. c. 7. 

whereby. Power is given to the Commif --. 
Bader to take Order and Direction with 
*;:che-Bankrupt's Lands; c. for ſuch Uſe; 
* Intereſt, Right or Title, as ſuch Offender 
% Of Offenders ſhall have in the fame; * 
which Word (Title) includes, as F conceive, 
an Entty for a Condition broken; e (4) 60 12. 
Stone makes a Quære of it. . 
3 Merchant makes a Feoffiuent 1 Fee Billing. us, 
apon Condition, upon Payment of Money 149. 5 
to reiter, he becomes a Bankrupt, the Stone 125. 
Commiſſioners: may tender che Oy at the Oe 4 
Daz. and ſell the Land. Th | 

The Commiſſioners. ſhall. 1 5 8 Power- Lands in- = 
OY by Deed indented: and inrolled within fix tailed. 1M 
. Months after the Making, in ſome of his [pag „ 
40 „ DUlery: 8 Courts vo Record at Weſtminſter, 126 — 35 
; - „„ i 
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O the Aſſignment, &c. 
"ig 'bargain, ſell and convey, any Manors 
or Hereditaments, - whereof any Bankrupt 

| « / ſhall be ſeiſed, of any Eſtate in Tail, in 
% Poſſeſſion; Reverſion or Remainder, and 


#2 whereof no Reverſion or Remainder ſhall 


decbe in the King, of the Gift or Pro- 


& viſion of his Majeſty, his Progetiitors or 


s Succeſſors, for the Benefit of the Creditors ; 


**:cdvery, | or other Means, might debar 


| Sofrom., any Remainder, Reverſion, Rent, 
0 $5 Pale or Pallihilitys- of the OS 
#28040 en eee eee 1 : 


nl any Perſon, le Ban K 
da wintue of this Act, ſhall at any Amt iter 


13 Eliz. c. 7. *5:purchaſe Lands or Chattels, or any Lands 
or Chattels ſhall deſcend or come to ſuch 


4 Bankrupts, before their Debts ſhall: be 


1 fully ſatisfied or agreed for, the ſaid 


Lands and Chattels ſhall, by the Com- 
. miſſioners, be bargained, ſold, extended; 
« delivered and uſed, for Payment of the 


«+. ſaid, Creditors, in 617 aj manner as other 
$42 4c the Lands. and un of bali Banks 


* rupts.”? 


jo 77 


IR 1 4 1 

Y Fl 

»> * > NS 
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Chap: 9. 


* and all ſuch Bargains, Sales and GConyey> 
L ances; ſhall be good againſt all Perſons 
m hom the Bankrupt: by Common Re- 


5 ; 5 EEG N 
1 2291 4 2 2 


— 


30 his Act ball not ie to W Lands 7 
zu Kei ſhall be aſſured by any Bankrupft 
eee he: became Bankrupt, ſo that ſuch 
Aſſurance be made bana fide, and not to 
the Uſe of the Bankrupt himſelf only, ot 
of his Heirs ;:and that the Parties, to whoſe 
e ſuch Affurance. ſhall be made, be not 
e ptivyg to the fraudulent Purpoſe of ſuch 
„ * Bankrupt, to deceive; his Creditors. f 2 11 


'Chape 30 07 the een, Seco : 101 


If after the Cotumiſſion awarded, &e. and Lands, &e. 
Diſtribution” made of all the Bankrupt s deſcended after 
Eſtate, towards the Satisfaction of the Cre- 5 nee 

ditors, every Creditor having an equal Part, ee, „ 

Lands, Goods, Sc. deſcend or come to thetonirary. 

Bankrupt; whether, in ſuch Caſe, they ſhall See Chap. of 

be ſubject alſo to a new Sale or Diſtribution; 3 . 
and it ſeems that they ſhall," for the Commit e 

ſioners Power is not rr executed e the 

Jain be ſatisfied. 

If any Land, - FR or other Eſtate; Lands extend- 

<« of any Bankrupt, ſhall be extended, after ed. : 

s ſuch Time as he is become Bankrupt, 21 le, nn 

* under Colour of beng an Accountant, or 

* indebted unto the King, it ſhall be lawful 

„ for the Commiſſioners to examine upon 
« Oath, whether the Debt were due to ſuch 
4 Debtor or Accountant, upon any Bargain 

s or Contract originally made 'betwixt ſuch 
«© Accountant and the ſaid Bankrupt; and if \ 
e ſuch Bargain or Contract was originally 

* made with any other Perſon than the fad 
c Debtor or Accountant, or for the Uſe and 
<©/'Truſt of any other Perſon, it Mall be aW. 

ful for the Commiſſioners to diſpoſe of al! 
«ſuch Lands, Goods and Debts, ſo ex- 24 125 
46 tended, for the Uſe of the Creditors.” , © 

"Iwo Merchants became bound in a Statute Cro. Car . fe 

21 Fac.” for à true Debt, which being for- Jo. 206. 

fkeited, the Cogniſee ſued forth an Extent, 5 I 

chirtieth of 'Ofober 3 Car. and extended the = 

Goods che thirty-firſt of OFober following, "2 
and the third of November the Cegniſors 

became Bankrupts, and upon the fixth of 
November the Defendant brought a Liberate 
- mw the Extent, and the Goods were de- 

FT: : liverec 


102 


07 the . bc. Chap. % 


| livered: to him according to the Apprajſe- 
ment; on the eighth of Rs. a C % m 
miſſion of Bankruptey was awarded againſt 


the Cogniſors, and the twenty - third of Nor. 


Goods poſ- 


ſeſſed by the * 
Bankwbe. © ſhall. become Bankrupt, and at ſuch, Lime 


#1 1 = 19. mY 


11. 


vember the Commiſſioners ſold the Goods to 


| the Plaintiff, who brought Trover againſt 
the Cogniſee, and the Queſtion was, if this, 


Sale was good; it was per tot. qur, reſolved, - 
that as the Goods were extended before the 
Cogniſors became Bankrupts, though deliver- 
ed by the LZiberate afterwards, they could 
25 be ſold — the eee e 


4 SS» 


| roy out, and _ the Liberate.is — 15 


it ſhall have Relation to the Extent, an 
they be que but. one Extent. . we 
Halſey... 

If at any e bereaftet any Perſbn 


| as, they ſhall, ſo, become Bankrupt, ſhall, 
by ho Conſent of the true Ownet or ro- 


* prietary, have in their Poſſeſſion, Order, 


and Diſpoſition, any Goods or Chattels, ” 


* whereof they ſhall be reputed. Owners, - 3 


and take upon themſelves the Sale, Alter- 


5 4 ation, and Diſpoſition as Owners, in every. 


e“ ſuch Caſe, ſuch Goods ſhall be able: to 
40 the Bankrupt's. Debts, as if they had r ö 
4 f the per Goods * the MO 


| 4:48 


— 


— 


Chah 9 OF rhe Aﬀignn 


, delivered Diamonds to B. to wal, and. 2 Will, Rep. 
Py then B. became Bankrupt, upon 77 rover 38. 


bught by A. againſt the Aſſignees of the 

mmiffioners, it appearing upon the Trial 
before Voir Ch: J. that the real Pro operty of 
them belonged to the Plaintiff, che Clauſes of 
2T Far. c. 19. fe. 10, 11. being infiſted* 
pon by the Defendant's Councel, and it 
ſeeming an Hardſhip on the Plaintiff it was 
made à Caſe in B. R. where it was adjudged* 


_ upon! Argument, thar the general Words 


-o0ght to be explained by the Preamble, and 


_ tthar the Jewels being originally the \Plain- / 
upt having no more 


Than a bare Authority 6 ſell chem for the 


tiffs, and that the Ban 


Plaintiff's Uſe, were not liable to the Bank- 
ruptey. LApoſtre v. Le Plaifrier. 


A Bill of Sale of Leaſes and perſondl Ef. Will. Rep. 
tates was made by A. to B. and C. in Truſt 314, 3: 


for Payment of A Debts; B. at firſt act- 


ed in the Truſt; but afterwards C. took the 


hole into his Poſſtffion, anil acted alone, 


and became a Banlerupt; upon à Bill by A. 
againſt C. and. the Aſſignees of the Bankruptcy - 


fot an Account, Ld. C. Cooper, doubted by ' 
Hee. 10, 5 


19. 
but after wards held this Caſe not within 


reaſen of the 21 Far. c. 


ckoſr Clauſes, in regard this Affignment to 
B. and C. was with an honeſt: Intent, VIS. for 
the Payment of the Debes of the Aſſignor, 
and therefore decreed the Aſſignees under 
che Commiſſion againſt C. to account for all 
the Eſtate of A. and that the ſame ſhould 
not be liable to C.'s e e 


*. er 


# 
3 OR Ar 
2 a ; 
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„Ke. Chap. 9 


7 Vin, Abr. It was bana, 5 0 if. a Factor becomes a 


88 pl. 5. in Ban 


2 * £ of A. are ſeized upon a Feri faczas,. and fold» 


2 03; 


Frupt, the Goods boug ht by him as Fac- 
tor mall not. bez ſubject to his RE” TO: 
Chancellor aſked, if there is any, Cale, of thar ? 
and ſaid, that if a Factor continues a long Poſe 
ſeſſion, by which they are taken as his own, 
and Credit given to him on that Account, it 
would alter the Caſe; 3 for if Poſſeſſion and 
© Diſpoſition be given to a Perſon that becomes 
* Bankrupt, though no Intent of Fraud ap- 
pear, yet if it gives a falſe Credit, there is 
the fame Incopvenience as if Fraud was in- 
tended; for if the. Bankrupt appear the viſi-. 12 
ble Owner, ſo. as to gain a falſe Credit, there 
is the ſame, Inconvenience; and it matters 
not Whether it was by Fraud, or only by 
E or Mk, of * Humour. Cpeman Vers 

. 

It was.refolyed i in 1 7 Caſe, that if FIGS 


- 8+ 


to B. Bong fide, upon valuable; Conſidera-., 
tion, though - B. permits A. to have. the 
Goods i in his Foſſeſſion, vpon Condition that 
py. thall, pay to B. the Money as he ſhall 
raiſe it 55 Wo Sale of the Goods, this will 
not make the Execution fraudulent, and in 
ſuch Caſe a, ſubſequent Act of Bankruprey by 
A. will not defeat the Sale; but though (0h 
original Debt was Juſt, yet if the Execution: 
Was fraudulent, viz. upon any Truſt, a ſub⸗ be 
| Teq 2 Act of. Bankruptcy, will defeat it 
| Raj by, ts Ec * e V» Dauie. 
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Chap. 9 9. 0 th him, 86s) 


In an Action upon the Caſe, brought for 'c 
Words ſpoken, by the Defendant . a 
Plain, the Plaintiff recovered 
fendant for Damages and Coſts jc 


ey 


{ 


xn th der Car. 


7166, 167. 
a 


Pounds ; and after the Execution ſued, and 
2 


Money 


wied by 0 Sheriff (before the Re- 8 


turn of the Writ) the Plaintiff becomes a 
E and the ſaid Twelve Pounds are 


ned by the Commiſſioners to the Credi- 
_— and the Money being brought into 


o 
- P - 
. 
70 * 
ded 
* . * 
75 e . 


Court, the Plaintiff (now, a Bankrupt) moves 


for it; and the Creditors to whom, the ſame. 


was. aſſigned: likewiſe. moved for it; and by 


Jones and Hide Juſtices, the ie was 
good, becauſe it Was he Bankrupt's 
— forfeitable by Outlawry: but NN 


| and Cant Juſtices contra, becauſe the She- 
rriff's Levying of the Money before the Party 


became 3 Bankrupt, it was in cſtodia Igit, 


and the Creditors, cannot give a Diſcharge, 
nor are the Parties in Court, and if the Judg- 
ment ſhould be reverſed, not compellable to 
make Reſtitution; and afterwards it was 
judged accordingly, and that the Money be 
delivered to the Plaintiff, he e f 
[os Satisfaction; : alſo it Was faid, that the Money. 
was not the Plaintiff's until paid out of Court. 0 


one v. Flower. 


1 6 N a Bankrupt. be indebted. to oue ebe. 1 5 
20 1 


d to another 10 1. and hath a Debt 
of 20 L. due to him by Bond, whether may 


150 : 


the Commiſſioners allig the: Bond to the 


I _ two. Creditors: jointly ? and it was held by 


the Court, that it was to be divided and al- 


Yo 6 igned according to the Words of the Act, 


2. 0 every, Creditor a e Part and 


* 


- 


„ A 4 
* re 
by 0 
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Godb. 195- ** Y 
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A n 3 
1 


7 — 2 al oe rial + c 
| . by the Cuſtom of London, W 
| T- „e Hon, 
| Gools in the Sheri rakes che Gord of « Bk 
Execution. rußt in Execution; thougſi it = 
Fe Commiſion taken out; yet it ſermos chat che- 
85 » Keb. 34. Commiſſioners: thay ſelf chem, if ir be erer 
5 cated'afrerthe ena 
Seiziire on an "Ow — for Money o 
Execution bros d in by the Kieriff on @ + 
74 N befpre, but Gier Dao inf 
* ren the Court ui, tat unlen 
e committed, the Goods were ſeized” before: the Party 'be- 


x % | Keb. 480. came 4 8 though they were ſeized” 
hogs. Teftt of 


beſcre the tlie C — vey yer tie 
1 Ssedb were mz OT. *. 
das fs a at AIR ir u ght b EN 
bound + che: of! the: Comic of Bank. Fn 
livery of Writ rupts the- Caſe was, 7. obtained” a Judg- 
„ of Execution | | — for , flee et ber 
| | t 2 Heri facits; Was 
Fe * dave? to the Sheriff the 20th" of June in- 
5 ers may ſell the Morning, and at Night V. ſeſt his 
them Houſt, ard became a Bankrupt on the firſt 
| * of Ozthtr- following; the Sheriff levied® g 
Rt I of . to the Value of 400 L and 
F221 paid the ſame to T. and afterwards the 
DTommimoners alfgyed this Money c the 
Plaintiff, ho brought this Action againſt" N 
itwas held by alf the Joſtices,” that tft Allign- 


ment by the Commiſsoners was 1 for 
| the 


G s Gee Aﬀignt, D 

the new Statute makes no Difidrende! i n 

Caſe,” becauſe: before that Statute was made 

: zoods/ were bound ffom the Teſte of the 
Weir ; but now they are bound from Delivery. 

of them to the Sheriff, that is, theßꝶ ave. 16. 

bound that the Bankrupt himſelf cannot diſ- 

poſe of them, but the Commiſſfioners Go s 

by the expreſs Words of the Statute 2 | 

6. 19. (% Execution thereof © having. — 3 

ſerved: and executed). but them all the Judges 


* * - 


except Levinz, who at" laſt aſſented) held 
_ _ dleatly, that the Commiſſioners could not 


aſſign the Money, for their Power is only” 

over the Bankrupt's Goods,” but the 

for which they were ſold: was never cho. 
Bankrupt's Money, and ſo no Action wouldt 

le for it. Philips v. Thompſons OO | 

© When. a: Jud ent is once Seid theExecytion 
Goods are in cuſtodia legis, and ſhall: not bgſcxecated, 

: re away by an Exchequer-Proceſs, or Aſs cannot be de- 


| i ſeated by a 
ſignment of Commiſſioners * dn. g Gommilion . 


os opens Thoroughgood: mig? bt! „„ 5 
le! 236. Comb, 1. Show, TY Nan. 169, . = 
1 Goods of A. be: Gland upon'A, ; Fin + Ru kd bir. | 
ach on; a, Judgment againſt; Ac and alter en fue 7 
K becames. Bankrupt, this, At Je 5 
K. Bagkruptcy.capnot affect the Goods levied Hilary, + .. 
io; Execution but if A was;a; Bankrupt be- 12 W. z. av . 
| free Seizures, and after; the Ranleruptay Nib Pris ac 


0 


noon, Vii of Dirk eee ee, 


him. directed. upon a; Judgment ; obtained; Trial. 
ang 4. iges the Goods, end- fell hems. 

and a Commiſnon of . Bankruptcy: 
ane . FO a — by "rbe.Commit, | 
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AP... . the. Ankum, bee. Chap. g. 
a Be che Aſfignees of the Commiſſioners | 
may maintain Trover againſt the Vendee of 

the Goods, but no Action will lie againſt the 
N becauſe w_ obeyed Tho. Writ. Fw f 

Things dil. Such Things as — Bankrv pt himſelf gif 1 

283 by a poſecd of to the Satisfaction of ſome of the 

pt. Creditors, after that he became a Bankrupt, 

26. for the Statute of 13 Eliz. c. 7. is, * That 

; & the Commiſſioners muſt: diſtribute to the 

I . Creditors Share and Share alike, Er. and 

„ chat every ſuch Bargain, Sale, Sc. ſhall 

; be good and effectual againſt the Offenders' 

rf and all Perſons, Sc. and if the Debtor, 

Kätter that he becomes a Bankrupt, may pre- 

r one Creditor before another, it ond be 

1 unreaſonable, and a great Defect in the Law., 

ttmat, after he hath utterly diſcredited himſelf 
by becoming a Bankrupt, the Law ſhould" 
0 intruſt bim with the Diſtribution of bis * 


* 
S =» 1 83 


Sale made by A aer n a Bankri pt, nk Aer 
| TS a Commiſſion awarded, he fold Part of his | 
1 ime, Goods to one of his Creditors in Satisfaction 
is void, che of Part of his Debt, and afterwards the 
che Commif. Commiſſioners by Indenture fold thoſe Goods 
Loney bare joistly to the Plaintiffs, who were the other 
neg 0 Creditors, it was reſolved, that the Sale by 
. Mo. the faid Commiſſioners was good; for the 
594. LEE - 
2 Rep. 23. Intent of the Statutes is to relieve the” Credi- 
See 5 Geo. 2. tors equally in Diſtribution of the Bankrupt's 
. mr . nne and that he himſelf cannot diſpoſe of 
his Goods after the Commiſſion awarded; 
and if a Creditor refuſes to come into the 
Commiſſion, and the Goods are "fold. Wo 
_ * is likewiſe w_ 


Pa 
* 
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A Legicy 


N a 
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0 e Ae en e to A. belivel he be- Tobey of 2 
came à Bankrupt, for which he had a De- fgnable.”.” 
erce, Alfigner ſhall have the Benefit of the 0 Vern. 432, 
Decree. Toulſon v. Grout. | 26.07 100 
A Legacy was left aha Comer wat e 
afterwards her | Huſband became Bankrupt, - Wife, not 
the Commiſſioners aſſigned over the Legady; age ps rs 
and then the Bankrupt died, decreed, that raprey ofthe 
the Wife ſurviving ſhould have. the Legacy. Huſband. 
Burnet v. Kinaſton. ' Chr. 127. 
r A Man had deviſed: Lands which werd i in Lands deviſed _ 
1 Mortgage to be ſold, and the Surplus of the to a Banle· 
Money to be paid to his Daughter; the — Wie, 


2 bay 


Baughter married a Man who ſoon after bes bot *fignable: 

came a Bankrupt; and the Commiſſioners aſs 5 = == 25 5 
ſigned this Intereſt of the Wife's; the xr hag 1 * | 
band died, and the Aſſignees brought this 


Bill againſt the Wife and Truſtees, to have 
the Land ſold, and the Surplus of the Money | 
to them; but the Court would not aſſiſt 5 Si 

in ſtripping the Wife (who was wholly un: 
provided for) of this Intereſt, but diſmiſſecd * 
the Bill at the Rolls. Parker. V. Dykes. : 11 . d 25 2 
And though it was objected, that the Pro- Porte of's © 
fits were forfeited by the Act, which was ta Wife may he 
veſt the ſeparate Right in the Wife, vizz ſettled on her” 


Bankruptey and when two Rights concur, — 


fortior eſt diſpafitio. legis quam hominis, yet the then bee 
Court compared it to the Caſe of a Leaſe, ſeparate Uf 
whiere. the Leſſee is reſtrained from aſſigning 2 Stra. . 


without Conſent of the Leſſor, and the Al- 


* 2 * Fi 
ſignment has always been heid to, be v,ỹ́ . 
the Bill was ene e Wen eee * od w 
v. eee e F 
"oh EG f 
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L. Fol gen 


—— n 


Bend wn given to the: Father-in-Law of 


b ve future Huſband for 500 l. payable at a 


of bat Day certain, but not to be put in Suit but 


E 
_ tunes 
"to the Hr. 


| band, hone EEC: > aid 0 


” 4 rl 


lent. 
SG G46. 1 IP 


What Mar- 


fore other CTreditos. 


1 C-A 


1 Lord Chanceltor.. This is frauttulemt-Boild 
1 


en che Face 1 to pn 


14 258 as F 1. e 6 344 247 l cul 5 | : 1 5 5 
1 | va 
1; Free bifots Marikge- veſts het Elthes in 


riage —— Tyuſtees for her ſtparate Maintenance ; Het 


ment is frau: 


or 
218 


Wie For- 
tune becomes 
Dankrupt, 


EIT then the Widow died, and the Legatee be- 
— WE twenty Years of Ae the Aſſignees | 


3 


Debts will noti-be-diſcharged by che Banks! 


Gris ruptey, nor her Eſtate out of the Redeh f 
10 Mod. 247 1 wut Wen. n or Con: 
Will. 8 : 
1 . renne Sele Ch. 
i 1 wh + Opinicn of de cube. a 
v. Milliums. i Fay $427 a * REIT . 9 % 
Wise Debe ee e ee 40, x" Bondy d 
8 Wo og married A. who after became. Bankrupt; it 
| charged by was reſolved by the Court of K. B. thar by 
9 org the Bankruptey of the Huſband; the Bond 


Debt of the Wife is diſcharged, and alſo, 
that Debrs doe 0 the Wife, though unreet⸗ 


5115/4) waved; ate within the Act of 4 Han. r. 16 
do he aſſigned by the Commilioncrs ING 
* {ora 0 _— Ve. nn e s 


* FE TY 55 5 


jo ax Beat of the Teſtator's Wife, und 
at- her Age of twenty Years; if ſhe ſhould 


tvefo long; at about eighteen Years of Age 


married J. S. who after became a Bankrupt; 


: * 


not to be put for Security of the Huſband, to be paid bes | 


+ Leher 3 90 l. payable : 


| Gb a. this ae Ge. _ 
of the oy brought 18 Vill ing her ſome: 
chiming the 1000 1. which was deereed by wr 
Baron Frick, in the Abſence of Eg. C. 89. de 
s hüt upon an Appeal to Lend Chan Gilb. 
gellor, his 1 declared, that che Af. Rep! uf 
fignees were in ng better Condition than the 00 N | : 
Bankrupt hi mſelf, and that had he ſued awe. 
the Legacy, the Court would oblige: bam u qu MV 
make n Proviſion for the Wiſe and Qhillren 
wad ch malt the Aſſignees, if hey ce 
here for Fiquity-. Jacalſon v. Milli i 
ae ad t the Intereſt ef he 000 U chat But as to the 
. been commenly allowed to bes re- _— 
:by otbe Benkrüpt, fo ought; He 383. 
33 to *eeeive/ the ſame during his 
. 5 * NAN 5 
"MW | And; if. che Bankenpr's: Wile" mould fdie 2 
without Iſſue, then the Bankrupd would have 3 — | 
2 allewed to reteſve che Whole Money, fiele a 
nd therefore, in ſuch Caſe, the Aſſignees Whale 
3 dend e ene t9 receive. it alſo . bid. 3. 
ume, as takes: a Mortgage for 800 U what hate 
And marties B. a Tradeſman Who besbrnes of a, Wike 1 
Bankeupt the Commiſſioners aſſigne ab @ et to 
bis! Eibe real ang: perioesd, | B. dies, 2 nk ca 
and bright her Bill for har Porneſe,,and + 45] 4 17 _ | 
© have the Writings from the Aſſignees; he 
Maſter of the Rolls delivered his e Opinion * rf: 
folemnly;; firſt for the Wife, and- afterwards 
for dhe Aſſignees 3 but faid; that if there hac 
been any Articles before the Marriage, -r 
porting, chat this Money ſhould continue in an 
the Wife as her Proviſion, or ſhould be a ĩ· 
p ggned in Truſt for hen, this would have been — 
2 2 Lien upon . . 9 
; in. 2 RYE - 9 


\ 


2 f. e Kc e gi 
wail go hade preſeryed:it from the Bankiupicy. Br i 


vil vl Brander. 7 
* not. And his Henour held, that if the Aﬀfignees 

intitled o had in this Caſe” broughe their Bill againſt 
Wike's Eſtate the Widow,” Equity would hardly have lent 


without mak- any Aſſiſtance agaihſt her, decgäfg the chim- 


PET me dag Under che Huſband could be bn ho better 


Will. Rep. Plight than che Heſband would haue Been, 


459. and had he ſued foreſthe Money, or rag wa 
any hg would (probably) hot 
have compelled. the 


uſe + might have prevented ay ment to Him, Un- 
leſs he made ſome Froviſion for her ni 
1 Brander. 


In an Ackion of Trover tor! certain'$) . 


ueſ lion fell out upon the Trial 


aendern de ' whether,” if e 
23 other to bey Bond With the 'Banktupr's 


and when Money, and he accordingly does fogcand de- 
bought li livers them to the Wife, the Aſſignees 3 + 


ber, whet 


1 the Commiſſion may come upon the: Bu gi bak: 
A may upon wich Queſtion the * Ch. J. whom 


- come on the the Cauſe was tried before, ordered the Po- 

eher. ſtea to be ſtayed; and now the Court ſeemed 
744 Rep. to be of Opinion, that the Commiſſioners 
- 2 Sera. 859, Could not come upon the Buyer, for they 
benz. ſaid if they could it would be of dangerous 


; Conſequence, + becauſe he only acts as an 


Fe, 5 80 Agent or Servant to the other; however it 


5 ſtood over. Wilſon v. Pol. 


"Poſſibility of An Eſtate was deviſed to be ſold, and ae . 
Kight one Montes ariſing by ſuch Sale to be: divided 5 
longing among ſuch of the Children of A. as thould | 


0" TP at 4. 5 . B. one of 4. 
dren, 


| ayment to him with- 
S143 of a 139 ' out his: making! ſome: Proviſion for his Wife, 
dc or atleaſt, upon her Application, the Court 


pt's Wife employs an- 


— 


8 
"+3 
" 2 oo 


* 9. of 0 Afferment, oY 
| Children, became Bankrupt, and the Com- the | 
miſſioners aſſigned over his Eſtate, after _ 8 98 
Which B. got his Certificate allowed, and. 185. Wb: 
then A. died; decreed, that this Share of the "7 
Money, Which on A. os Death belonged to RB. | 
ſhould be paid to the Commiſſioners, be 4 
cauſe not only the later Statutes relating to - 7 IF 
Bankrupts mention the Word (Poſſbility) "OO OT MY 
but alſo becauſe 13 Ez. c. 7. ſect. 2. im- „%% 
powers the Commiſſioners to aſſigu all which 

the Bankrupt might depart with; and here 

B. in the Life- time of A. might have releaſed . 

this contingent ' Intereſt; beſides the 27 

Fac. c. 19 enacts, That the Statutes re- 

&: lating to Bankrupts, ſhall be conſtrued in 

<. the moſt beneficial Manner for Credicgrs.” | 

Higden. v. Milliamſon. f de 
4 by Will. gives to his Daughter 4 Devil to a br 
then, Wife. of one Beavis, his Gold Watch, Bankrupe's .. 
Jewels, China, and Houſhold Goods, to be * f forher 
at her Diſpoſpal, and to do-therewith as ſhe N. 1 25. 
ſhall think fit; Teſtator dies; Beavis be- 7 Vin. Abr. 
comes a Bankrupt. e 12 4 
This is a Deviſe to the pn Uſe of the - | 

Fe and not aſſignable by the Commiſſion- Od ee 
ers of the Bankrupt, &c. 8 5 
A Caſe was cited before Lord Chantcet? . 
fs Cooper, viz; Deviſe to Fene Covert for _ + «1 
her Uſe and Benefit, and held, that bete 
it was not for her ſeparate Uſe, but only for „ 
her Uſe and Benefit, it was the Huſband's "EVEN 

but the Maſter of the Rolls ſaid, he was 

much diſſatisfied with that Determination, and 

here the Intent appears to give it to the ſe- 

Parate Uſe of the Wife; and a married Wo- 

mA yo: not have, &c. to her own Dif-, _ 

N mM, 1 Pol 


* 


* 


. Of the See, Ke. Chap. 9. 


pofal, if in the Power of the Huſband, and 

the Things were proper for her ſeparate Uſe, 
and decreed for the Wife. Kirk v. Paulin. 

Deviſe to a Devife of 8001. to be inveſted in Land 

Bankropt's for the Benefit of the Wife of J. S. for her 

_ Wife for her Life, and afterwards to her Children, and 

es, the Intereſt of the Money to go in the mear 

2 Vern. 96. Time to ſuch Perſon as would be intitled to 

receive the Profits; J. S. the Huſband bes 


comes Bankrupt, per cur. this not being a 
Truſt created 87 the 'Huſbahd, nor ay 
PE Thing carved out of his Eſtate, bot? given 
: by a Relation of the Wife's, and intended 
for her Maintenance, it is not liable to the 
Creditors of the Huſband, and decreed the 
Intereſt to be paid to the Truſtee to be laid 
out in Land, and fettled according to a 
Will. 7, andeniankey v. Deſbrougbh. 
Band . Aa Trader, on Marriage, gives Bond to 
W ee a Truſtee to leave his Wife worth 500 l. of 
- of Money, 2 third Part of his perſonal Eſtate, at her 
not aſſignable. Election; A. becomes Bankrupt; decreed, 
2 Vern. 662. that the Wife come jn as a Creditor on the 
2 Wül. 298. 500 J. and what ſhould: be paid in 1 
| thereof to be put out at Intereſt, and recerv 
by the Creditors during the Life of the Hot. 
band; and if the Wife furvived, then the, 
Money to be Paid to her. Holland v. Cali. 
2 5 we. - 79 
Otherwiſe of 7 But where a Bond was given by the Haus: 
| ſuchacontin- band for Pay ment of a Sum of Money to his 
8 Wife, in Cafe ſhe ſurvived him, and 
el. 497 Huſband after became Bankrupt, Ld.” Ch. 
a King held, that no Part of the 2 ſhould! 
de Feferred from being diſtributed, the Ae 
12. A Diſtribution! within 18 Months, 
To, eſpecially 


as. 


Chap. 9. 1— % 


2 here being neither Debitum in præ- 
fenti, and 228 might never be Debitum 

2 Futhro; for ſhe might die in her Huſband's. 

Li; befides, fer Certificate allowed, he - 

it trade again, and become ſolvent; | 

a able to pay the Bond; but though the 

Debt was contingent when, the Obligor be- 

came Bankrupt, yet if the Contingency hap- 

pen before the Diſtribution made, then ſuch 

contingent” Creditor ſhall come in for his 


Debt. Ex parte Caſtell, ex parie Cazalety 
e parte Bateman. 
88 if ſuch Contitigeney app ened beſote Contingent 


the: ſecond Dividend made, the Creditors Debts how 
payable under 


ſhould come in for his Proportion thereof, eee 


though alter the Feſt: Dividend. By Ld. C. of Bankruptcy 


yo” i Ibid. 499. 


% 


1 2 deviſed to His Daughter, being A Lands deviſed 


Fun Covert; for her ſeparate Ule, without ap- to a Feme 
D Truſtees, and it being expreſsly Covert, not 


deelared to be excluſive of the "Huſband, alignable. 
2 Will. Rep. 


ſhalt not be ſubje& to the Bankruptcy of che 1 61 
Huſhand, and decreed at the _ accord- * 9 
ing. Bennet v. Davis. . 

One not in Debt; nor then a Trader, Settlement 
makes 4 voluntary Settlement on a Child, bee T N 


and afterwards becomes a Trader, and a Bank- Trader, not 
. this Settlement is not liable t to „ nable. 


aner e v. ee ill. Rep. 
3 : 8 Tag . 


* 


A. came to Town, and hired herſelf a A remark- 


e to do all Manner of Work, but it able Caſe of a 


ty Feme ſole 
ppened, that, after the Space of a Year or eee 


po wad dia and Miltieſs, (the Girl being Sir Edward 
Nor they Opi- 


"Inka attorney General to her tHe Majefty NE Anne, 


— 


— 


116 , Of 'the Aſenment, &cc. Chap. g. 


of 


. ? * 
#-.2 
r — 1 
* . 1 
* 


of a lively and acute Capacity) made a Pro- 
poſal to take her Apprentice, which ſhe rea- 
dily conſented to, and became bound, ac- 


cording to the Cuſtom of the City of Lon-· 


don, and in her ſaid Apprenticeſhip, not only 
gained a full Knowledge of her Trade and 
Dealing, but being induſtrious, got a ſmall 
Sum of Money to trade withal, and ſuch a 
Credit and Reputation amongſt the Mer- 


Chants her Maſter and Miſtreſs dealt with, 


944 


that ſhe was reſolved (being encouräged by 


them) to ſet up and carry on a Trade for 
herſelf; but firſt of all marries one B. a 
Cheeſemonger, who for ſome time carried on 


that Trade ſeparate from her; and ſhe the 
Trade of ſelling Silk, Alamodes, ſeparate 


from him; ſhe thrives, and gets Money a- 


pace; he breaks or fails; whereupon it was 
agreed, that he ſhould be content to be 


maintained out of the Profits of her Trade 


like a Gentleman, provided he would leave 


her to trade by herſelf, and not intermeddle 


with the ſame; this mutually agreed upon; 


the ſaid A. for ſeveral Years carried on the 


Silk Trade in her own Name, and as a free 


Trader bought and ſold the Silks aforeſaid in 


der own Name, till ſuch Time as ſhe fel! 


"3, 


— 


— 


vnder a Delirium or melancholy Madneſs, 
Phereupon B. began to inſpect into the Ma- 
nagement of the Affairs, and to caſt up the 


Accounts in the Books, upon which he finds 


_bimfelf in Money, Stock, Trade, and good 


Debts worth 8000 l. at leaſt; he thereupon 


_ reſolves (having put his Wife into a Mad- 
| houſe) to leave off the Trade, he not under- 
+. __ Nanding it, to a Brother-in-law, by Marriage 


of 


8 


x 


„ A 

"9. Of the Aſrgnment, &c. | 
of his Wife's Sifter, which he accordingly 

did; and after having got a Sum for the 
Goods of the Houſe and Trade, and/gor in 

to his Hands the Monies, Plate, and other 


Things of Value, beſides moſt Part of the 
Debts in that were Gut, retires into the 
Country, and there purchaſes 200 l. per Ann, 


Debt 


or thereabouts, letting his Wife remain in a 
Madſtoyfe,'or ſome ſuch Place, ſeveral Years; 
at ler 4 being ino wed that ſhe was pretty 
well rttovered, by Perſuaſion of his Friends 


takes her home to his Country Scat, an 


uſed her ſo indifferently that ſhe comes up to 
Eondun, and falls a trading again, and had 
Again g60d Buſineſs and good Credit, till 
fach Tiche as B. puts A. into the Gazette, 
and publickly forbids all Perſons to give her 


any, Credit, notwithſtanding which ſhe had 
conſideraple Dealings, and great Credit given 


her, tliough a Feme Covers, as a free and ſe- 
: Pate. Tader, till at length, through ſome 
toffes and Loffes in Trade, one D. a Cre- 
dor, cadiſes her to be arreſted for 400 l. 
and notwithſtanding two or three Habeas 
CEnrpus's. brought to remove the ſaid Cauſe 
mie che Court of King's Bench, D. the Plain- 
tiff, attends with his Councel the Court of 


1 


g tried in the City, according to the 
Cuſtom thereof, as a free and ſeparate Tra- 
der; the Court of "King's Bench being pitt- 


ders the Ciey Records to be p 


told A. that they could not help her, the 
Cauſe muſt be tried according to ancient 
el 7 1 1 5 


\ 


King's Benth thereon, and inſiſts on the Cauſe 
27 


ders the City Records to be produced, which 
were accordingly produced; then the Court 


? 


I '3 3 —o˙ 


n 
IO 


3 


17 


eee 
p K — TRY rr . IT N 6 R Py * 7 


Lie na —— ee ae ** 
— — 4 


1 in the (City, x in "heb Gale ay 
vſual, b AE, not dei the Plaintiff. ,. 
retard. "the rial, the k by kg | bf 
47 15 and Charges Pp pre ok 
brings her , Seas Go 
oe to. the Fleet. Pri, and. 
charged. in Execuſſqn Oh ft of fi 
D. for 4001. . et 
1 55 having EPS con 1e ble 
abroad due to her on Account. of ſuch. 
ing, if 0 5 may not ſue for the © Reo 


7 3 
hem in her own . | 
i UE, fo or and towards ing an 2-5 — 
her Creditor their. vel jk * Dairy 9 — 


her Huſband B. 
ſuffer. her to Ay ESE 1 f kg. N — 4 


diſcharged 14 5 40 ene bropghs. ** 4. 3 5 


ee of ee te Wike, by, « Bill'in 
Cl It inſt her e may hays Ren 
n dee im, and he. 8 decrecd. £0. 


M5 


Parat Trade. ; | 
2 5 the Credit itors 28 the Fart 5 may . 
i out. 2 Statute of Bankrupt. 8 
| fad, A. fo charged. in Execution | as free, 
Frader, though a 17 * Covert, and 2 
means recover what Debjs are due to. her ad 
ſolyent ? Feat 
A. Lam of Opinion rt Commiſlian 4 Ne | 
be ſued out, but the other mera ee | 
I apprehend will be..beſt, and 4 
* With, the Ts ß a . . 


M 


4 Wheike by 


Chap. 9. Of the Aſignment, R 119 

2, Whether ſuch Statute, if ſo obtained, 1 
will nat affect her Huſband B's Eſtate, ſhe 51 
having formerly by ſuch ſaid. Trade and Deal: J 


110 acquired the Money Ok ene . 
Eat. 1. _ 


A. T apprehend i may. 2 ae 7 


Eon Non ruxr. | 


54 0h. 


if 1 ſend Sand to „ . and before os Goods ſent t@ _ 
are 2 for B. dies inſolvent, I cannot have be * . 
D but if I ſend Goods to a Factor ape paid for,s 
© diſpoſe of to my Uſe, and he becomes a become: 
Bankrupt, they are not liable to the Debt W not 
a e meer Gaifrg v. Fur ao. is "Ou. 2 
= ny ſent to a Face 
tor for Sale. 
2 | 4 * Will. 185. 
= 1 an Obligation be perth: in the Name of Obligation 
another to the Uſe of a Bankrupt, the Com- taken in an- 
miſſioners may well aſſign that, unleſs. the _— Noe 
other Party hath of his own Money paid and Uſe — * 5 
fatisfied Debts due by the Bankrupt, in Con- able. 
ſucleration of that alſo, Creditors within 13 Ney 145 OE 
EA. c. 7, are intended for Merchandizes, Sc. . 
and not Crediturs upon Counter Bonds; and ' + | 
the Commiſſioners ſhall judge of that, for ik 
they make an Aſſignment to ſuch Creditors, 
ſuch Allegations afterwards come ?arde, for 
che Statute veſts the Thing aſſigned in the 
— to a ee e 2 aur. eee 's 


1 
Nen +6 oy 
— 5 +. 


# bs: 


P 
. ; 1 
2 * * 8 E 
* '® LA ; 


9 
"2 


120 | Of the e &. Chap: 9: 


Covenant-for - A Leſſor and Leſſee for Years, the Leffor 


the Renewal | 
4 covenants with the Leſſee, and his Aſſigns, 


not alen. (© renew, then the Leſſee becomes Bank- 
able. rupt, and Commiſſioners of Bankrupts aſſign 
Ch. Caſ. 17, this Covenant; the Aſſignee brought this 


18. Bill to have the Defendant, the 'Lefior, re- 
ö new to him; the Caſe was referred to JYynd- 
ham J. and Baron Turner, and they certified 

the Plaintiff ought not to be relieved, and ſo 

he was diſmiſſed. Drake v. Exon Mayor. 

Mortgage A. mortgaged Lands, and afterwards be- 

from a Bank- came a Bankrupt, the Title of the Mort- 

rupt, not tg papee ſhall not be impeached by the Com- 


i be impeach. miſſioners or Aſſignees of the Statute of 
8 | Fin. Rep. 


466, 467. - Bankruptcy. Tanner V. Chapman. b e 0%. AJ 
E 1 Ilt has been ruled in Chancery that the vai: 
+ -cdw90 miſſioners may aſſign an Equity of Redemp- 


of a Mortgage tion of a Mortgage, but Quære, for it ſeems 
_ aſſignable. to be againſt the Statute, which enables 
Nelſ. Ch. Rep. them to che Benefit of à Condition that is 
a og performed, ae my eee Dane * 
. 2 Vem 97, Aron Mayor. e eee ee * oy * 
101, 286. 4 | 
Troft Stock, 00 Trader in W hens: Mia 7 
not liable. 7 S. (who reſided in Holland) in his Hands, 
| ke. 187. bought S. S. Stock, as Factor! for J. S. and 
(al. took the Stock in his own Name, but enter» 
ed it in his Account Book as bought for 
1 F. S. after which the Trader became Bank- 
ruptꝭ determined by the Lord Parker, that 
the Truſt Stock was not liable to the Bank- 
ruptey, and ſaid it would leſſen the Credit 
of the Nation to make ow a . 
m Pere Chien, 


SE 


A 358 
1 * 


bY f 5 | 
PEN enen, 8 


Chap. 9. Of tbe 
Commiſſioners of Bankrupt of one S. af- Teftator's | 

Bn a'Bond' of 80], which was made 10 Efate, not 

© one 72 Who was former Huſband to the lden 

Wife of 8. and to whom ſhe was Executrix, 11 Mod. 138. 

and held per cur. that 1 not aſſign | 
any Thing but TN the Bankrupt had in 


hig own Right. The Power the Huſband __ 1 


had of diſp 7 of. 5 does not make it his eee, e 
ill ne bad difpoſed of it. Per Holt Ch. Jo oi nh 
and Powtll, J. ed 2 Hernatur. Ludloto v. £ 8! » FF R 
Brownin ing, * e ( — 4 8 


A. was Agde of a Commiffion of Batile- N 3 
ruptey iſfued out zainſt one Boſvil, who ment, &c, for 
had contracted with the Defendant for 2 I 2 | 
Goods to the Value of 2441.” but not —＋ e >. ig 
ready Money to pay for them, offered t raptcy, made 
mortgage to him an Eſtate he had in Poſ. void. 
ſeſſion, as a Security for the Money, and for Ch. Pre. 375» 
that Purpoſe left with Defendant” "he Gilb. tg. 
Title Deeds to get the Aſſignment drawn; Rep. 3 wen 
| Defendant, ene the Deeds: to an Attorney T8 

to+draw the Afﬀignment, who. died without + 1 hes 
doing it; after thar he carried them to a — 4 . 
venef, but before the Aſſignment was n 


fecteg, , | Bofoil. became a Bankrupt ; A. tow ws watt -ala 
ght his Bill to have the Deeds delivered 3 6 
up for the ſelling of the Eſtate to ſatisfy Nhe 
Creditors, Defendant's Counſel urged, that *- * N 
this was more than a Pledge of the Deeds, e 

for that an Aſſignment was intended to be 5 
made; that if it had been made the Court 
would not have taken it from him without 


Payment of the Money; that it's not being . 
made was owing to the Death of the At- 
torney, which was an Accident, and this 
Court often ves againſt. Accidents z and 


rherefare 


Aſſignee not 
. Intitled to ys — — imſelf for Life, emginder to his | 


- Company, 


02 | therefore the Deeds i not to 1 e. | 


without Payment of the Money. The 
ourt decreed the Deeds to he brought be- 
are the Maſter, and to be delivered by. Sche- 
. E Plaintiff. But, tote, no aſon 
Was given for this Decree. Brander v. 


The. Father on his Son's Marriage ſettles 


ou | 
Aeg > _ 


SHITE 


Agreement 


: $ r Sgm.hepomen' e Baokrups "the. Plaintiff as 
md 25 . AMgnee, brings a Bill againſt the Father, ta 
have the Benefit of this Agreement, and to 


»-'.:-- compel the Payment of the Annuity; but 
per cur. an Aſſignee under a. Statute: is nat 


29” "Intided to have the Performance of an Agree- 


ment made with che Baukrupe. 4 " 


& 


a TZitle. 
4 — 4. puts out anno Lo. arereſt to the aß 


. d takes. Bond f 

Intereſt to the * mpany, and takes or it in 
Eaſt Indi e Name of 7, C. his Wife's Relig, ad 
. Yor 5 A. is Bankrupt; F. S . is ſam- 


_—_ _ 2 moned before the Commiſſioners, but before 
it in his Examination tells the Comps 


. and Money was not his, but that they 


made with a Son for Is e, Se C.. and coyenants, during his 
Bankrupt. own Life, to pay the Son 151. a ear; the 


Ms thas the 
d pa 


nn Perſon. as ſhould bring "hn Bows 
- comes Bank- accordingly 4's Wife fs the Bong? : 
rupt; J. 15 and received the Money; the Court will not 


and not 4. 
S on 3 e neee n 


1 22 e ps B. ks 
me bop , N 
50 10 ' te Di pe 5 0 po u ed 't 
2 0 0 5 aſbgned. th 4 Creditor, &. 
AM, is F ie My a _ 
Me ; fact 5 i, brought . A and a - wards Truſtes 
17 cha hecan * 0 22 
tas I ey e Creditor, by beaſe void. | 
1 e , . 19. dhe Bond bei Palm. 80s. 
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Whit's f. If thas be ſeveral joint Traders, Payment 

Fayment id to one of them is Payment to all; ſo if they 
e all, except bim to whom the Fayment was 

c made, Were Bankrupts, the Payment is only 
"1934S e239 © unavoidable as to his Proportion | at NM Ca 


hy try — 


ö 11 F 
a 3 Prius. "Caram Holt. Anon. 
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| 14. 55 Neal F And if there be four Partners, e, | 


ares are Rankrvpts, and their Shares a 10 
* .. end, and a Payment was made to him 


was no Bankrupt, it is a Payment to all the 


ANgnees, for now they are all Partners. 


: Bankrupt's TIT 2 Bankrupt be outlawed after he has 
Outlaw will committed an Act of Bankruptcy, and upon 


not deſeat the Outlawry the King leaſes the Profits of 


Sa 10h, his Lands, and grants his Chattels, and ak, 


ter a 'Commilſion of Bankruptcy is taken ou 
_ this wilt not defeat the TOR Whic ich thi 
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Creditor 7 of by the Bankruptcy. in His | 


e Pam v. Teap, - 


Sale of Goods Sale of Goods by 2 Barkrlipe, after mA &@ == 


| by a Bank- of Bapkriptcy, Ys. is not merely void ( (a), 


rupt, 3 Con 
AR of Bank- m ay. be avoided, or not avoided,” by t 


_— not Commiſſioners, | or”. Aſſignees,! at 'Pleafure 


3 Salk. 59. therefore they maß either bring Trover for 
cel But after a the Goods, , As ſuppoſing the Contract to b 


Commiſſion 1 
5 void, or may bring Debt, or GHampft, fo 
ee as s the Value, which affirms the Contract. "Hoe 


utterly void 


MO. 594% Jo v. Fidel. 


Weller A living in 4 repte Part bf England from 


Goods den- and having Dealings with him, ſends him 


weed amtece-' c Ovantity of Goods; B. e By | 


_ Af ale, K. ſhould ſoon be a Bankrupt not thinking 
rapecy, but it reaſonable that theſe oods ſhould go to 
accepted ſab- the Payment of other Creditors, delivers a 
ſoquent, were e of Goods, which were moſtly the 
; | "oy 


tra ct is ood between the 'Pirites, büt | 
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very ſame that were ſent him to C. for the bound by the 
Uſe of A. after that, but before Als Accept- Bankruptcy. 


ance of them, B. breaks; the Queſtion eee * 


was, whether the Delivery of theſe Goods 2 


F 3 
ta C. for the Uſe of A. did not veſt the Pro- ae 35 


erty of them in i: ſo abſolutely, as to put 


them out of the Diſpoſal of the Commiſſion- 


ers of Bankruptcy ; 148d upon this appeari ng 


by Evidence at the Trial to be the Caſe, it 


was ſtated by the Direction of Parter Ch. J. 
who tried the Cauſe, for the Opinion of the 
Court, who all delivered their Opinion ſeria- 
tim this Term, that the Property of the _ 
Goods was ſo veſted in A. by the Deliver 


ef the Goods to C. for his. Uſe, that they ; : 


were not ſubject to the Diſpoſal of * Com- 


N  miſſioners. Atkins v. Berwick. 


No Schedule ſhall be Sag nk to any Deed No Schedule 


of Aſſignment. of the us Eſtate of A to Aſſignment. 
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Plaee for the Creditors to meet (Which MeetZ 
ing for the City ef London, and all” Places 
within" the Bills of Mortality, ſhalf de at 
Guildball) in order to eheoſe Aſſignees. © Fo 


-What Teras No Creditor, or other Perſon on the Be 
| not duet half of any Creditor, ſhall be permitted to 


1 vote in ſuch Choice of Aſſignees, whoſe 
Leck. 7. Debt chall not amount to 101. or upwards. 
Bankrupt's Every Bankrupt, after Aſſignees ſhall be 


- Books of Ac- appointed, is to deliver upon Oath, or Af- 


en firmation, before one of the Maſters of Chan- 
Agnes op- cery, or Juſtices of Peace, unto ſuch A- 
on Oath. ſignees, all his Books of Accounts and Writ- 
5 Geo, 2. e. ings not ſeized by the Meſſenger of the 
* 1. Commiſſion, or not before delivered up to 
the Commiſſioners, and then in his Power, 
and diſcover ſuch as are in the Power of any 
other Perſon that any Ways concern. his Ef- 


1 


Aſſignees to tate; and every ſuch Bankrupt, not in Pri- 


be attended by ſon, ſhall; after ſuch Surrender, be at Li- 


| * berty, and is required to attend ſuch Aſ- 


1 gnees, 


] 


Chaps 10. of clufmg' e _— 
1 Notice in Writing, in order to 
aſt m making ont the Accounts of the 
Eſtate. 5 nf 
Every Banlerups vines forwards ſhall To ſer ba 
at all ſeafonable Times, before ehe Eupirs- aud tun | 
tion of forty-rwo Days, or fuch farther Time Pore 
as ſhall be allowed to finiſh his Exartithationy a. 4. 
be ar Liberty to inſpect his Books and Writ- 
in the Preſence-6f ſome Perſon; to bs 
appointed by the Affighees, ane de d 
with him for his Aſſiſtance ſuch Perſons as ha 
fhall "think fir, not exceeding two at one 
Time ; and to "make Extracts and Copies-to And n 
Chable him to make a full Diſcovery of his Extratt 
Effects; and the ſaid Bankrupt ſhall Be fre * | 
from Arreſts in coming to furrender an- 
tom actual Surrender for the faid forty-twe 
ys, or ſuch farther Time as ſhalll Be a 
lowed! for finiſhing his Examination, provi 
ded fach Bankrupt was not in Cuſtody ar the 
_—_ Surrender; and in Cafe ſuek Biink- 
{Mall be arreſted for Debt, or o any 
E cape Warrant, coming to ſurrender, of 
after his Surrender, within the Time before 
mentioned, then on producing ſock Sum. 
mons or Notice, under the Hands ef ths ' 
Commiſſioners or Aſſignees, and giving the ; 
- Officer a Copy thereof, he ſhall: be difeharg- Penalty os 
ed; and in Cafe any Officer ſhall: detain: 415) Officer decaing 
wei Bankrupt, ſuch Officer (Fall: forfeit ing him from. 
boch Bankrupt, for his own Uſe; 4 ber agrees *y 
Day he ſhall derain Hin. Ses Chap. 18. 1 
0 In cafe any Bankrupt be in Esgeude ar A 2 4 
che Hue of og che Commiſion; thee? erm fi 4 
| d lean to sttengs 2 
Bankrap i Piſa wh Books, 4 5 8 2. „ 0. 0d. 82 | 
the | 
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125 * chufng ies &c. Chap, 10. 
: the Aſſignees are required to appoint Perſons 
to attend ſueh Bankrupt in Priſon, and to 
oduce his Books and Writings, in order 
Toupply for to prepare his Diſcovery, a Copy whereof 
Copy of Ex3-/ the Aſſignees ſhall apply for, and the Bank- 
| —_— =  rupt ſhall deliver to their Order ten Days be- 
2 be. fore ſuch. Examination. 
To be at. After ſuch Bankrupt ſhall y obeaived 
tended by his Certificate, and the ſame ſhiall be con- 
Bankrupt firmed, ſuch Bankrupt ſhall. be obliged. to 
after _— give his Attendance upon Notice in Writing 
| 8 for to attend the Aſſignees, in order to ſettle any 
Luling Ac- Account of ſuch Bankrupt's Eſtate, or to at- 
Count, &c. tend any Court of Record; to be examined 
8. 36. touching the ſame, or for- ſuch other Buſi- 
neſs which Aſſignees ſhall. judge neceſſary for 
getting in the Bankrupt' s Eſtate, for which 
Attendance the Bankrupt ſhall be. allowed 
28. 6 d. per diem; and in caſe ſuch Bank- 
rupt ſhall neglect to attend, or refuſe to aſ- 
ſiſt in ſuch Diſcovery, without good Cauſe to 
be ſhewn to the Commiſſioners to be by them 
| ove (ſuch Aſſignees making, Proof thereof 
/ Oath, or ſolemn Affirmation, before 
5 15 Commiſſioners) tke Commiſſioners are 
required to iſſue a Warrant to ſuch Perſons 
. as they ſhall think proper for apprehending 
5 ſuch Bankrupt, and him to commit to the 
County Gaol, there to remain in cloſe Cuſ- 
tody, until he ſhall conform to the Satisfac- 
tion of the Commiſſioners, and be by the 
©, Commiſſioners, or the Order of the Lord 
Chancellor, Sc. or by due Courſe of Law 
*. *__. diſcharged; and ſuch Gaoler is required to 
. WEE ſuch Perſon i in cloſe Cultody, 1 
. e © 


& 


The i ee of a' Bankrupt's 8 Eſtate, are To pay te 
10 pay and reimburſe the petitioning Creditor Charges of the 
his Coſts and Charges of ſuing forth and pro- Oommiſſon. 
ſecuting the Commiſſion, out of the fi 
Monies or Effects of the Bankrupt, that mall 
E got in n N ark the Commiſ- | 
jon. e's 

Where it mall 8 that there has been 105 ſettle 


mutual Credit given, or mutual Debts be- 7 
co. 2. C. 


25. 


tween the Bankrupt and any other Perſon, 3 3 ae 25. 2 


the Commiſſioners or Aſſignees ſhall ſtate the 

Account, and one Debt may be ſet againſt 

another, and the Balance of ſuch Account 

ſhall be claimed or paid. 5 
It ſhall be lawful for the Aſſignees, with With Conſent 


the Conſent of the major Part in Value of of Le : 
2 may ſubinit 
the Creditors preſent, at any Meeting pur Dien . 


ſuant to Notice in the Gazette, to ſubmit any Arbitration 
Difference between ſuch Aſſignees and any ge, 3+ 
Perſon whatſoever, or by reaſon: of any. 

Matter relating to ſuch | Bankrupt, to tha 
Determination of Arbitrators, or otherwiſe - 


to compound: the Matters in Difference as the ry 15 wo . 2 ; 


Aſhgnees with ſuch Conſent can agree. + | | 
The Aſſignees are impowered, with Cold Alley: * 


bent of Creditors, 10 make Compoſition with pound Debts. 


any Debtors to ſach ne N the Sect. 35. 
fans: ſhall appear neceſſary. - 


No Suit in Equity ſhall be brit Not t to com- 
« by the Aſſignees, without the Conſent of mence Suit in 


. with - 


2 e major Part in Val 
bh jor Part in Value of the Creditors eg, 


ae at a Meeting ee to » Notice c, * Creditors: © 
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Chap. 10. Of chufing Aſignees, &c. 129 
the Walls of the Priſon, under the Penalty (a) 5 Geo. 2 
(a) ofigos 1: ©; . 30. ſet. 18, 


rſt 5 arti 
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„ _ Of chufing Aanees, &c: Chap. 10. 
= Muſt keep The Aſſignees ſhall. be obliged to keep 
| Books of Ac-- Books of Account, wherein they ſhall enter 

3 all Sums of Money, or other Effects, which 

8 they ſnall have received out of the ſaid Bank- 


op * 1 rupt's Eſtate, to which Book every Creditor 

in bal have free Reſort. 

To pay in - Aſtignees, as often as 100 J. ſhall be apt 
, Money in and received from the Bankrupt's Eſtate, 


. ee ſhall pay in the ſame in ſuch Manner and 
don and Place, and with ſuch Perſons, as the major Part 
on  indemnifes, in Value of the Bankrupt's Creditors preſent 
E 5 Geo. 2. c. at the Meeting for Choice of Aſſignees, if 
* ſect. 32. they think fir, ſhall direct, and are indemni- 
fied for what they ſhall do in purſuance of 
ſuch Direction of the ſaid Creditors. 
May diſcharge A Perſon who ſues out a Commiſſion of. 
Clerk to the | Bankruptcy may be diſcharged by the Aſ- 
: n ſignees, for they are Truſtees for the Cre- 
: 1 -o_ 0 ditors, and may employ whom they pleaſe, 
and therefore the former one to deliver up 
3 al Papers, Sc. on being paid his Bill. 
6 #7" "Wii choſen Aſſignees ſhall,” a the 
| how to make * of four Months, and within twelve 
Dividends. Months from the Time of iſſuing ſuch Com- 
= . miſſion, cauſe gwenty-one Days. Notice to 
| 30. ſect. 33. 
=_ be given in the Gazette, of the Time and 
== | Place the Commiſſioners and Aſſignees intend . 
_ x to meet and make a Dividend; at which 
Time the Creditors, who have not before 
proved their Debts, ſhall. be at Liberty to 
prove the ſame; which Meeting for the City 
of London, and all Places within the Bills of 
VMuyeortality, ſhall be at Guildball; and upon 
every ſuch Meeting the Aſſignees ſnall pro- 
err duce an Account 5 their Receipts and Pay- 


n 0 ments, and of What ſhall remain outſtanding ; 
* 


Chap. Io. Of chuſing Aſſignees, Kc. 131. 
and ſhall (if the Creditors preſent require the 
ſame) be examined upon Oath or ſolemn 
Affirmation, touching the Truth of ſuch 
Account; and the Aſſignees ſhall be allowed To he allowed 
all juſt Allowances, and the Commiſſioners juit Allow- 
ſhall order ſuch Part of the neat Produce of a. 
the ſaid Bankrupt's Eſtate, in the. Hands of 
the Aſſignees, as they ſhall think fit, to be 
divided amongft the Creditors, and ſhall 
make ſuch Order for a Dividend in Writing, Order of Di- 
and ſhall cauſe one Part of ſuch Order to be vidend, 
filed amongſt ' the Proceedings under the ae, is to be 
Commiſſion, and ſhall deliver unto each of a. 
the Aſſignees a Duplicate of ſuch Order, Rach of and 
' whick' Order ſhall contain an Account of the the Aſſignees ' 
Time and Place of making ſuch Order, and to have a Du- ' 
the Sum Total of the Debts proved, and the + an there- 
Sum Total of the Money remaining in the © 
Hands of the Aſſignees, and how much in 
the Pound is then ordered to be paid; and 
the Aſſignees, in Purſuance of ſuch Order, and 
without any Deed of Diſtribution, ſhall forth- T take Re- 
with make ſuch Dividend, and take Receipts ceipis in a 
in a Book from each Creditor. 5 Book. 
Within eighteen, Months after the iſſuing When nd 
forth of any ſuch Commiſſion, the Aſſignees ee 
ſhall make a ſecond Dividend, in caſe the hd 5 
Eſtate was not wholly divided upon the firſt, Sect 37. 
and ſhall cauſe Notice to be inſerted in the 
Gazette, of the Time and Place the ſaid 
Commiſſioners intend to meet to make a 
ſecond Dividend, and for the Creditors; who 
| ſhall not before have proved their Debts, to 
come and prove the ſame; and at ſuch Meet- | 
ing every Aſſignee ſhall produce upon Oath , ee in 
Gi Affirmation his Accounts, and what upon Tog ee 
R the upon Oath. 


0 


able and point a Dividend to be made of the Bank- 


132 Of chufng Montes, &c. Chap. 10. 
| the Balance ſhall appear to be in his Hands, 
ſhall by like Order of the Commiſſioners be 
forthwith divided, which ſecond Dividend 
_ _. thall be final, unleſs any Suit ſhall be de- 
pending, or any Part of the Eſtate ſtanding, 
out, or unleſs ſome future Eftate of the 
Bankrupt ſhall afterwards come to the Aſ- 
ſignees, in which Cafe the Aſſignees ſhall, as 
ſoon as may be, convert ſuch future Eftate | 
into Money, and ſhall, within two Months 
| after; by the like Order of the” Commiſ- 
EY fioners, divide the ſame. 

How anſwer. Three Commiſſioners of Bankruptcy ap 


liable. 4. Tupt's Eſtate, a Creditor under the Commiſ- 
8 e m/e 10 ſion neglects to receive of the Aſſignees his 
9 Proportion of that Dividend, the Aſſignees 
afterwards break and run away with the Di- 
vidend that was in their Hands; the Creditor 
ſhall not be allowed to come upon the Bank- 
rupt's Eſtate for that Money, but muft take 
his Remedy againſt the Aſſignees as well as 
| he can. Cited by. Lord Chancellor Hard- 
* ___  wicke as a Caſe 15 had been put; but his 
Lordſhip ſaid, That Cafe wholly depends 
upon the Deed of Diſtribution made by the 
Commiſſioners aſcertaining. the Dividend; 
for if no ſuch Deed of Diſtribution had been 
made, thre Creditor would have been allowed 
to have come upon the Bankrupt's Eſtate, 
and would not have been confined to have 
taken his Remedy againſt the Aſſignees. 

1 Smith: v. Duke of Cbandois. ” 
' Finch: Nep. H. and other the Plaintiffs are Creditors: 
264, 265. of a Bankrupt, but H. the Plaintiff was the 
e — Creditor, and they all complain 
« 3 — 


Chap. 10. f . Of chufing Montes, Se. 


againſt the Defendants, who were Aſſignees 
of the Commiſſioners, for that they have re- 


covered Judgment for 331. of the Bank- 
rupt's Eſtate in the ſaid Hs Hands, whereas 
the ſaid Bankrupt was indebted to him in 
700 J. and that H. and ſome other of the 


Creditors, are willing to take their Propor= 


tion of the ſaid 3310. whoſe Debts are now 
in Danger of being loſt, if the whole ſhould 


be received by the Defendant K. and others, 
Aſſig ignees, Sc. who had obtained the ſaid 


Tan and therefore they exhibited a 
Bill for Relief: the Defendants demurred, 
for that there is no Equity in the Bill to 
<hange the Law, by which the Aſſignees are 
enabled to recover the Bankrupt s Eſtate; 


and there is no particular Charge in the Bill. 


that makes the Demands of the Aſſignees 
unreaſonable; the Court decreed, that H. 
ſhould: prove his Debt before the Commiſ- 


Honers, and pay to the Defendants their Pro- 


portion of the ſaid 3317. and Coſts, to be 
diſtributed to them n Hawkins 
WY, Kine. | 


A 8 of Bankrupt was taken M0. 5- 


out againſt Watſon, the Commiſſioners find 


him a Bankrupt, Aſſignees were choſen, and a 


Dividend made: afterwards ſeveral other 


Effects of the Bankrupt came to their Hands; 
the Creditors petitioned that the Af ignees 
might account, and make a new Dividend, 
and accordingly the Commiſſioners took 


the Account, and certified that Green, 


, and Aires, were the Aﬀſigneesz that 
K ; Green 
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134 Of gh ing Aﬀgnees &c. Chap. 10. 
Green did not appear, and ſo no Account 
Was taken as to him, but only from the 
other two; that Green had received ſeveral 
Sums of Money, and whether the other two 
Aſſignees ſhould be charged with his Re- 
ceipts, they ſubmit to the Judgment of the 
Court; that the Aſſignees ſold a real Eſtate 
of the Bankrupt, that Aires received Part of 
the Purchaſe Money, and let Green have 
671. of it, and they likewiſe ſubmit whether 
Aires ſhould be chargeable with this Sum ? 
And it ſeems reaſonable, that all the Aſ- 
fignees ſhould be anſwerable for the Effects 
come to any of their Hands, for all were 
truſted by the Creditors, and the Commif- - 
ſioners veſted the Effects in all jointly, and 
it was upon their Joint-credit that they were 
intruſted by the Creditors, and it was only for 
their own Eaſe and Convenience that they 
. let one another receive the Effects. As to the 
671. it is plain, that Aires muſt be account 
able for it; he admits in his own Affidavit, 
that on his receiving 2207. Reſidue of the 
Purchaſe Money, upon Green's Deſire he let 
him have 671. to Mr to ſome of the Creditors; 
he admits then that he received the Money, 
and therefore he is accountable to the Credi- 
tors for it, he having paid it over to another 
Aſſignee, not for the proper Purpoſe, but to 
lend over, and he truſted Green with this 
Sum, for he ſwears he lent it him upon his 
„„ Credit, and becauſe he thought him a 
"  ſubftantial Perſon; and your Lordſhip ad- 
Judged in the Cafe of Lane and Wroth, 1 
| x 8 / ; 2 5 5 1 


11 
1 
| 
{1 
* 11 


Chap. 10. Of chufing Aſſignees, &c. 


if one Executor pays over to another Execu- 


tor Money of the Teſtator he has received, 
this ſhall not diſcharge him of it; and in the 


Caſe of Stauley and Darington, the Maſter. 


of the Rolls was of the ſame Opinion, it 
coming before him in Judgment on the 


Maſter's Special Report in 1727 


Where Money is paid to one Aſſignee, che 855 


other ſhall not be anſwerable; for ſince an 


Executor or Truſtee for Payment of Debts 


ſhall anſwer for no more than he himſelf 
received, neither ſhall an Aſſignee; for Exe- 


cutors or Truſtees for Payment of Debts are 
forced upon the Creditors, and it is not in 
their Power to change them; but the Aſ- 
ſignees are Truſtees choſe by the Creditors 
themſelves, who gave them an equal Truſt, 
and can have them changed, and the Af. 


ſignees expreſſy covenant to anſwer only 


ſeverally. Nor is Aires to be charged with 
the 67 L. all the Aſſignees ſell the Eftate, and 
Aires and Green come to the Place appointed 
to receive the Purchaſe Money; but Aires is 


there firſt, and receives the Money, and 
whilſt he is counting it over, Green comes in 
and deſires. to bave 67. of it, if Green had 


received this 67 L. and Aires only the Reſt, 
without Doubt he ſhould not anſwer for it; 


and as Green came before the Meeting was 


over, it ought to be conſidered, as if it 


had been originally received by Green, and | 


4 


ag if Aires 1 never e it. 


Lord 


4 


73s 


136 . Of chuſing Aſſignees, &c. Chap. 10. 


Each Aſſgnee Lord Chancellor King, It would be of very 


orb wares ill Conſequence, if a Solvent Aflignee might 


own Receipts. diſcharge himſelf, by paying Money over to 
But if one pay an Inſolvent one; he ought to have kept the 
Money to the Money when he received it; and therefore 
- other, he re- Mr. Aires muſt account for the 671. but 


4 by neither he or Mr. Hall are to be charged with 


the Creditors. What . Green received. | 

See z Vern: 755 | 

504, 570. Salk. 318. Vin, 303. Chan. Caſ. 127. 7 on 
of Ex. 161. Supplement to Wentw. 316, 328, Clayt, Rep. 106. 
- Caf. 179. Keilw. 51. Swinb. part 1. ſe. 7: D. 3. Keilw. 23, 
11 H. 6. 38. a, _ Caſ. 10. a. Te | 


5 


Ld. hw. r a Viewaller 5 was h in zodebted to 1 A. 

5 786. | his Brewer, and quitted that Trade, and 
turned Innkeeper, and borrowed Money of 

N. his Landlord, to buy Goods to furniſh 
his Houſe, and for Security thereof made a 

Bil of Sale to N. but kept the Poſſeſſion of 
them; afterwards V. become further indebted 

to M. for Drink delivered after his becoming 

Innkeeper; but not being able to go on with 

his Trade, he agrees with IV. to give him 
Security by a new Bill of Sale of the ſame 

and other Goods; but before the Execution, 
8 Contrivance with M. commits an act 

jo Bankruptcy, and V. not knowing of the 
. Trick, accepts a new Bill of Sale; M. ſues 

out a Commiſſion, and gets an Aſſignment, 

and then brought Trover for theſe Goods, \ 
Hol, Ch. J. held, Quod nullus dedixit, that 
ilk theſe Goods of I. had been affigned to 
any other Creditor, the keeping Poſſeſſion of 
them hac made the Bill of Sale fraudulent as 
po the other Creditors; but ſince the original 


% n 


2 
1 
v 


\ 


Chap, 10. Of chu ing Aﬀignees, &c. 137 7 


75 Agreement was as here, and ſo honeſtly and 


really made for ſecuring. the Defendant's 
Money lent 0 . for the ſaid Purpoſe, the 
. 7 was oor and -honeſt,  Meggot 
v. Mis. | 

4 beings Adige under ene of 2 wilt Rep. 
Bankruptcy,” dying indebted by Bond, Cc. 346. 
the Creditors of the Bankrupt petitioned, 
that the Adminiſtrator of the Aſſignee might - 
account before the Commiſſioners, ſug ſting " 


that the Adminiſtratrix had confeſſed,» that 


ſne believed her inteſtate; the Aſbignte 
kept the Bankrupt Money in a ſeparate 
Bag, with a Note in it; ſhewing it to be 
ſuch. But the Adminiſtratrix denying this 
n Oath, and that ſne did not believe the 
Wa ct to be ſo, and likewiſe ſwearing that 
Teſtator died indebted by Specialty ſeveral 
thouſand Pounds beyond all his Aſſets; 1 
whereupon Ld. C. King ordered the Petition 1 
of the new Aſſignees to be diſmiſſed; and 
directed them to bring thei” Bill en Porie. 
Markland:- 
© Every: Perſon who ſhall Ger — Time Aſſignees to 


1 allowed for Bankrupts to ſurrender and reward Di. 


| coverers of 
66 conform) voluntarily make Diſcovery of da os 


any Part of their Eſtates, not before come'pgea;. 


„ to the Knowledge of the Aſſignees, ſhall 5 Geo. 2. e. 
s be allowed five per Cent. and ſuch further 78 ſect. 20 
„ Reward as the Aſſignees, and the major ard {ce dect 7. 


* Part of the Creditors in Value preſent at . 
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Bankrupts 
Debts veſted «c. 
in Aſſignees. c 


| 25 Ip '5* ce Benefit of the Bankrupt, to the Uſe of the 


Aſſignees. 


 Cro. Jac. hogs? nents Hot 23 it is not a Debt upon Record: 


* 1 . . * 
} ys. } 
F: 
s% £5 32 " 
* 6 
2 


c HAF. XI. 


ot Suits and Actions ; by | 
the Allignees. 


2 H E Coimillioncrs; 400 x 1 
ſhall have Power to aſſign or diſ- 
— of all the Debts due to and for the 


* 
. 
7 2 


a # 


5. Creditors, and the ſame Diſpoſition of the 
£ Debts ſhall veſt the Property in the Per- 
< ſons to whom they ſhall be aſſigned by the 


„ Commiſſioners, as fully as if the Bond, 
Judgment or Contract, whereupon. the . 
Debt ſhall ariſe, had been made to the 


cc. Perſons to whom the ſame. ſhall; be aſ- 


t ſigned; and after ſuck Alignment, neither 
the Bankri 


nor any other, to whom 
«ſuch Debt ſhall: be due, ſhall have Power 
< to recover the ſame, nor to make a Diſ- 


charge thereof; neither ſhall the ſame be 
+ attached as the Debt of the Bankrupt, or 
8 1 ſuch other Perſon ; but the Party to whom 
the ſame ſhall be aligned. ſhall have Re- 
1 « medy to recover the ſame, in the Name of 
the Perſon to whom the ſame ſhall be aſ- 
56 figned or ordered, as the Fay himſelf 
e might have had.“ 


Aſſignees may fue Actions in cheir own. 
Names for the Debts due to the Bankrupt, 
for they are transferred by Act of Parlia- 


but 


Chap. 11. Of Suits and Actions, &c. 139 
but as in Debt upon Contract Defendant 5 
might have waged his Law againſt the 
Bankrupt, ſo he may againſt the 7 N 
Bradſhaw 9. W 
Debt againſt Adminiftrator, and declared, Cro, Car.187. 
that the Inteſtate was indebted to FJ. 8. 1 
for Wares ſold, and that J. S. became Bank- 
rupt, and was ſo adjudged by the Commiſ- 
ſioners, and this Debt was aſſigned to the 
Plaintiff being a Creditor, it was inſiſted; 
that by the Aſſignment, this is now quaſi" a 
Debt on Record, and the Plaintiff enabled 
to this Suit by A& of Parliament, and that 
gager lies not; but reſolved, the Action 
did not lie, for that Debt upon a ſingle Con- 
tract lies not againſt an Executor or Ad- 


miniſtrator; and that the Aſſignment by the 


Commiſſioners of Bankrupts did not alter 
the Law, but that againſt an Aſſignee Wager 
of Law did lie; adjudged for the ene 
Morgan v. Green. N | 
Notice of the Affignment' of chi Debt is Notice of Aſ- 
not neceſſary to be given to the Debtor, be- ſignment not 
fore Action brought by the Aſſignees for 1 
the Debt. Slaughter v. Pierpoint. 456. 
| In ſpecial Action on the Caſe ben by Allgnee need 
the Plaintiff as Aſſignee of the Commiſſioners not ſhew how 
of Bankrupts, he need not ſhew how the NT 
Perſon became Bankrupt. Pepys v. Low. | Carth. — 
When an Action is brought by an Aſſignee Nor how bim- 
under a Commiſſion of Bankruptcy, it need {elf Aflignee. ©. 
not be ſet forth in the Declaration hom he he K. 309. 
became Aſſignee. Hutchins v. Smith,” hd 
Though in Caſe of Bankruptcy it was He may bring 
once held, that no Trever lay but on Spe- e geg 
Cal ſhewing the Bailment before and Con- 3 Keb. 294. 
. | NE * pl. 22. 


FAS 


ago - f Suti e Chap. 17, 


ai meſne, yet it has been ſince held to 1 
„ * generally, per cu. | 
When only Where a Perſon makes Payment of a Deke a] 


Barvard, Ch. to a Creditor, ſoon after he becomes a Bank- 
Rep, 2 rupt; and the Creditor had no Notice of the 
Bankruptcy at the Time he received the 
Money, the Aſſignees under the Commiſſion 
ſhall not be allowed to recover the Money 
back again in an Indebitatus Aſumpſit, but 
only in an Action of rover, and the Reaſon 
is, that they cannot inſiſt upon having the 
Money by Way of:Contrad, but as a 7 ort. 
Bourne v. Dodſon. 
When either Sale of Goods by a Bankevpe: after an Act 
8 Debe, of Bankruptcy is not merely void, the Contract 
7 et is good between the Parties; but it may be 
pl. 2. avoided or not avoided by the Commiſ- 
12 Mod. 324. ſioners or Aſſignees at Pleaſure; therefore 
[nk may either bring Trover for the Goods, 
as ſuppoſing the Contract may be void, or 
: may bring Debt or Aſumꝑſit for the Value 
1 Which affirms the Contract. Hue v. Bad. 
Algnee of 2 Action by the Plaintiff as Aſſignee under 
pee, ee a Commiſſion of Bankruptcy; and the De- 
1 Ps claration was, that the Defendant was in- 
to the Bank- debted to the Bankrupt, and being ſo in- 
rupt. debted he promiſed to pay to the Bankrupt, 
Sira. e but throughout the whole Declaration there 
was no Aſumpſit to the Plaintiff the Aſſignee. 
On Demurrer it was inſiſted on by the De- 
fendant, that the Statute had transferred 
the Promiſe to the Aſſignee, and that a Pro- 
. Hes miſe before made to the Bankrupt, was after- 
© wards, in Point of Law, a Promiſe to the Aſ- 
| 7 and 3%. qo o have: been declared on 
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Chap. 1 15 by the Aſſignees, &c. 


Sed per curiam, What Reaſon is there to 


141 


differ this from the common Caſe of an Ac- 


v. Wilmer.” 


tion by an Executor, where you always de- 
clare on a Promiſe to the-Teftator, and yet 
the Promiſe is as ſtrongly transferred to the , 
Executor as it is here to the . N ba 


Satur, a Rue, at the Time of his What med- 


in order to raiſe Money upon it, delivered it 
to her Servant, who went along with the 
Defendant to the Door of Mr. Woodward 


the Plate into his Hands, and went into the 
Shop and pawned it in his own Name, gave 


going off left fome Plate with his Wife, who, dling with the 
Effects of a 
Bankrupt 
Converſion. 
| "2 Stra. 813. 
a Banker, and there the Defendant took _ 


_- 


his own Note to repay the Money, and im- 1 


mediately upon Receipt of it went back to 


the Bankrupt's Wife, and delivered the 


Money to her. And in Trover for the Plate, 


the Jury (conſidering the Defendant acted 


o puniſh him) found a Verdi& for the De- 


Hike; ; but upon Application to the Court 


a new Trial was granted, upon the Foot of 


| its. being an actual Converfion in the De- 
fendant, notwithſtanding he did not apply 


the Money to his own Uſe, and upon a 
fecond Trial the Plaintiff obtained a Verdict 


| for the Value of the Plate. 


"of as a Friend, and that it would be hard 


N. B. A Difficulty arofe upon the Motion 
for new Trial, which was this. There were 


| other Things befides Plate in the Declaration, 
and as to them the Verdict for the Defendant 


was right; * yet a new Tral muſt be 
granted vpon the Whole; but upon Con- 


| Iideration the Court held: that could be ne 


Reafon 
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Reaſon to refuſe a new Trial; for if the Merits 
as to thoſe other Things were with the De- 
fendant, it would be found for him as to 


When one them. But it was agreed on all Hands, that 


Defendant is if one Defendant be acquitted, and another 


acquitted, and found guilty, that Defendant can have no 


2 Om new Trial. Parker & al* v. mand 
Ener cannot, have new Trial. Mo. tes 


2 


An Act of an gy! by the Plaintiff, as STO RELA 


Agent cannot of William Wilſon, the Aſſignee of the Effects 


be affirmed as of Edward Poulter, a Bankrupt, for ready. 
to Part, and Money, ad damnum 600 J. upon Not guilty 


avoided as to 


| the Ret, A ſpecial Caſe was made for” the ene of 


2 Stra. 859. the n 
Barnard | | 


31 


teſtate choſen Aſſignee, and had, an jan 
ment. 


That on the fixteenth of ure 1 I 224, e 


That Eduard FE ng: on 1 18 ch of 
May 1724, became a Bankrupt, and a Com- 
2 iſſued againſt him the third of Auguſt 
ollowing, by virtue of which he was de- 
clared a Bankrupt, and the Plaintiff's po: 


| Bankrupt” s Wife brought to the * ee 


30827. 35. 11 d. of the Bankrupt's Money, 

an ddeſired the Defendant to buy ſome India 

and South Sea Bonds with it. That the Be. 
fendant knowing of the Pankeu tcy, and 
that the Money was Part of the Ban upt's 
Effects, received the ſame, and on the. ſaid 
ſixteenth of June, and twenty-third of June, 
with Part of the ſaid Money, bought twenty 
South Sea and India Bonds, and Jahn Abington, 


r N s Servant, by Defendant's 25 
er, 


9 


Tee twenty-two of che Bonds by virtue of 


Chap, als" - by the Aſſignees, 


der, with * Part of the Money, bought 


ten Bonds more, and Defendant regel all 


the thirty to the Bankrupt's Wife. That on 
the ſecond of September 1724, the Aſſignees 


having Notice where ſome of the Effects 


were depoſited by the Wife, ſeized twenty- 


two of the Bonds for the Benefit of the Cre- 


ditors, and accepted them as Part of the 


Bankrupt's Eſtate, and upon this State of 
the Caſe the Point reſerved was, Whether 


the Defendant is liable in this Action to make 
Satisfaction for the Money with which the 
eight Bonds that did not come to the Hands 


of the Aſſignee were purchaſed? 


It was argued for the Plaintiff, that here | 
was a plain Property in the Plaintiff, and a 


Converſion in the Defendant; in condos” to 
make it out there are ſome Things ſtated, 
which ſhould be laid out of the Caſe, Firſt, 


That at the Time of receiving the Money 
and buying the Bonds there was no Com- 


miſſion, the Tranſaction by Defendant being 


in June, and the Commiſſion and Aſſignment 
not till Auguſt following. But as to this it is 


ſtated, that he became a Bankrupt the ſeventh 


of May before, and from that Time the Pro- 


rty of the Aſſignee commences. Secondiy, 


That ten of the Bonds were bought by ano- 
ther Perſon, one Jobn Abington. But this is 


ſtated to have been done by the Defendant's 
Order, and with Part of the Money received 


by him of the Bankrupt's Wife, and that 


the Defendant had the Bonds of his Servant, 
and delivered them to the Wife, by which he 
has made it his own: Act. Third! % The 


the 


143 


* 
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- the Commiſſion, for the Benefit 'of the Cre- 
ditors, and accepting them as Part of the 


Bankrupt' 8 Eſtate. This is not ſtated to be : 
done in Affirmance, and by Way of authenti- 


' cating the Act done by "the Defendant in 
' Purchaſing theſe Bonds; but only to leflen 
the Damages, which otherwiſe muſt be given 
for all the Money, and to ſhew that in Point 
of Juſtice and Equity the Plaintiff is intitled 
only to a Satisfaction for the Money with 
which the eight Bonds, not yet brought to 
light, were purchaſed ; for if the Plaintiff 
had taken a Verdict for the Whole, ſhe muſt 
have been compelled in a Court of Equity, 
either to deliver up the twenty-two Bonds, 
or abate for them; and it is in Eaſe and 
Favour of the Defendant, who had' parted 
with the Poſſeſſion, ' ts take theſe Bonds out 
of the Hands of a third Perſon, and at the 
fame Time allow him the Benefit of the Sei- 
zure. The Purchaſe of every Bond is a di- 
ſtinct Act, and where that which is the Pro- 
duce of my Money is to be come at, I have 
my Election to ſue for the Money, or the 
Thing ſo purchaſed with my Money. Hu fo 

v. Phydal. 12 W. 2. If the Bankrupt fe 
Goods, the Aſſignee may bring Trover - 4 
the Goods, or affirm the Sale and ſue for the 
Money; and if the Bankrupt does fo in two. 
| Inflances, the Aſſignee i is not bound to make 
one uniform Election for both Caſes; but as 
they are diſtinẽt and independant, he may 
ſue one Vendee for the Money, and as to the 
other may diſaffirm the Sale and maintain 
rover. In this Cafe it is ſtated; that the 
Bonds were 8 at different hs 
ome 


\ 


— 


"4 * 
f . 
4 

© 


poſſeſſed, of the 
can no otherwiſe diſcharge himſelf 0 it than 
by a Payment to them, Ne The 
Danger that in general. will attend. Brokers 


FFC 


Plate it Was held, that he was liable though 
he, did not apply the Money to his own, U 1 | 


Chap ri. . che Agne. 
ſome. upon the ſixteenth ON others upon Se 
epi third, of June; pot that it is materi; 


at he did with the oney, for as he. w 
W 12855 of. RY Aſſig znecs,, 0 


and others, if they ſhould be charged merel 


on account of the Mone 15 's paſſing through 115 
their Hands, may be Jai 


they do not know it it may be hard; but i 


they know it they ought to be Way l 3. and | 


there is expreſs Knowledge ſtated in this 


39 not only of the Ban ge bi: that 5 


the Money was the Bankrupt's Eff Fat 
If cheſe Things are laid urg the ale, chere 


Will then be a plain Property in this Ne 
in the Plaintiff : 
fendant; it will be no mote than this: " 


Man, knowing of the Bankruptcy, and 2 | 
45 


and a Converſion i in the De- 


ing Money or Goods of the Aſſignee, 
poſes of, them without his“ Wah 145 if 
als 


all not at all differ from tl he precedin 


of Parker v. Godin; 9 8 in Trover or t f 


He PIs: wich the Plate as having 5 


it in his Cu cody, and not elivering 


the Aſignees ; ; and there, the Plate was 1 


SIG bur, theſe | ES Bonds ate not. 


There th Directions were to Pau 5. but here 


10 . Ke the Produce” of the Plate, was 


delivered. to the Wife, here the Produce of 


b need was delivered to her. Tn neither 
L © "ae 


out of the Caſe; if 


* 
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Caſe had the Defendant any Advantage; if 
any Difference, his Diſadvantage was greater 
there than here, [becauſe there he had 54 
Note ſubjected himſelf to pay the Money 
It may be ſaid he laid out the Money as 
directed. and purſued his Authority. To 
which it is anſwered, that Nobody could 
give him any Directions or Authority but the 
Aſſignee, and he was not privy to the Tranſ- 
action; for though in another Caſe it ſhall be 
taken, that the Wife acts as a Servant, yet 
EE that is only where the Huſband himſelf has 
EIS es Power ; and though the Aſſignee” comes in 
| in Privity under the Bankrupt, yet that is 
98 only as to all Tranſactions previous to the 
Bankruptcy ; but no Act of the Bankrupt ſub- 
ſequent can bind the Aſſignee, there being 
then no Privity between them. W e 
The Court, without hearing any Argument 
of the other Side, declared, That if the four 
Things inſiſted on for the Plaintiff were all 
to be laid out of the Caſe, the Concluſion 
drawn from thence; and the Application of 
the Cafe of Parker v. Godin would be right; 
5 and as to the firſt, ſecond, and fourth Things, 
they thought they ought to have no Weight 
againſt the Plaintiff; but as to the 7hird, they 
Were all very clear in Opinion, that the ſeiz- 
ing Part of the Bonds was an Affirmance of 
| the Defendant's Act in laying out the Money, 
and that the Plaintiff therefore could not 
c avoid the Act as to Part, and diſavow it for 
the Reſt. So the l had 1 ea | 


N. * v. Poulter.” 


Chap. 11, by. the A 147 | 


The Plaiotif, as Aſſignee of the Effects A Delivery to 
of Cripps and Quarme, Bankrupts, brings 4 to the Uſe 


b alnſt the Defendants for ſeveral id loud 54 5 


Parcels. of Silks. | And upon the Trial a Caſe Confideragion - 
Was made for the Opinion of the Court. © is not unter- 


That the Defendants . were Mercers and mandable, but 


veſts the abſo- 
Phritiers. in London, and uſually dealt with u Phage 


Cripps and Dyarme, who were alſo: Partners, in B. wp 


living at Penryn in Cornwall; and on the Agreement. 
ſeventh of April 1715, the Defendants by Stra. 165. 
their Order, ſeht the Goods in the Declara⸗ N 
tion, and gave them Credit in their Bobks, . 4320 
they being at the ſame Time indebted to 
them for other Goods; the eighteenth of May 
following, Cripps and Dyarme, without the 
Knowledge of the Defendants, ſent divers 
Silks (the ſame ſent down in April) to Mr. 
Penballow at Penryn, for the Uſe of the De- 
fendants. June the fourth Cripps and Quarme 
| became Bankrupts: June the ſixth he wrote 
a Letter to the Defendants, ſignifying their 
Affairs were in a declining Condition, and 
thinking it not reaſonable that the laſt Parcel of 
Goods ſboold go to ſatisfy their other Ctedi⸗ 
tors; therefore they had not entered them' in 
their Books, but left them with Penbualloum 
who had Orders to deliver them to the De? 
fendants. June the ninth a Com miſſion of. 
Bankruptcy iſſued, and the Effects were' af: 
 bigned to the Plaintiff. June the thirteenth 
the Defendants received the Letter; which 8 
- was the firſt Notite they had of the Delivery | 
to Peniballow, and as ſoon as poſſible they 
_lignified. their. Conſent to take the Goods 


again. 1" 5 : | 5 | 
19 881 A "En" ee =” 


- 
*** : 2 6: bt 1 —Y l 1 7 1 — 2 — me _ 2 4 
—: . med 


—— r 
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0 _ was argued for the Plaintiff, 3 the 
8 * ts had undoubtedly a good P perry 

in the Goods by the Sate nabe the Tov 

| April; the Queſtion now to de ee 5 

is, Whether any Thing * appears to diveſt falt 

Pro perty, before the Act of Bankrup te 

The . ir is true were delivered for 15 

wer: of the Defendants 3 but that Delivery 

Was without their Knowledge. "They Were 

not obliged to accept them, and therefore 

before Acceptance the Property could not 
be altered, and the Bankrupts might have 
Countermanded that Delivery. If inftead of 
fending them to Penballow, they had kept 
3 in their Hands, until an Ahſwer 2 the 
Letter, would that have altered the Proper 
94 


{ ertainly. it would not. This Letter 
. amount to no more than à Prop ofal, 
| re BN, ſubſequent Conſeht if "Je B35 
oy. Retroſpe& yon ol 9010 have Relation to the 
ime of the Pro oſal, which was to Days 
2, >, the Act of Bankroptcy. "*Phough the 
Delivery. is ſtated to be to the Uſe of 'the 
Defendants, yet it does not ap dear to be in 
Satisfaction of the precedent Debt; "foithere 
- Med. 76. Conſideration, . and then the Dilivery' is 
| | fraudulent. ; as to Creditors... , 
It was argued for the Defendants, That by 
the Delivery to Penballow the Property 94 
altered before Acceptance, and the Bankrupt 
could hot countermand it, for there was 2 
good Conſideration, vix. In Satisfaction Gf 
the Debt; and this is explained by not &n- 
tering it in their Books, and their Unwilling- 
neſs * the oor, Creditors mould come 
- F | into 


— 


den n by the Alen. n 
ke Hh for theſe. Goods; this does 


ect as 3 Gift, but as a Satisfac- | 22 


TY 22 SET 1 ' countermandabl: 


1 2 2 R 9. 2 Leon, 20 
ard fue it ae be en He 
Per fn. fp 12 ole Uſe they were del verel 

has an abſo lute 1 5 ty in 5 5 Dif- 
agreement. Roll. Ar. 32. pl Sty. 296. | 
Zelv. 164. Cro. Jac. 667. Khre was No 
. but as ſpecdy a Conſent ap 


An Accord Executory is no Satisfaction 
before it is executed; it is admitted, that a 
Delivery without Conſideration may be 
countermanded; and this is ſuch, for the 
precedent Debt is not merged, becauſe the 
Party could not plead this Re-delivery in Bar 
of any Action for the Value of the Goods, 
unleſs they actually were returned to 170 
Perſon , who ſold them, or he ſignified. 
Confent; which was not dope, before the AQ | 
of Bankruptcy committed... 

Ch. J. The Queſtion is, "Whether, by. the 
Delivery. to Penballow, without' more, the 
Property was altered? for it that Delivery 
Was countermanded, then the Act of Bank- 
ruptcy intervening, before any Aſſent of the 
Defendants, will prevent the Proper from 
veſting in them. 1think upon t 0 Ircum- 
ſtances, that there appears a fofficient 'Con- 
| ſideration to toll a. ſubſequent Power of 
countermandin that this Delivery 

Was in woos: of the Debt; 3 it is . | 
the, bare Delivery will. not extinguiſh it, be- 
cauſe he had a Power to diſſent; but yet, 

+. L 3 | according 


2 Vent. 198. 
Show Caſ. 
Parl. 150. 
Salk. 618. 
Yompſon v. 
TO 


/ 
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according ro Butler and Baker's Ct in 3 Co. 

the abſolute Property paſſes, ſuhject to a 
Diſagreement by one of the Parties, the 
Contract does not ſtand open until: A gree⸗ 


ment, but is compleat, ußlefs there by an 


actual Diſagreement”; the Conſequence of all 
this is, that the Delivery to Penhallow, to 
the Uſe of the Defendants, being before the 
Act of Bankruptcy, and founded upon a good 
Conſideration, transfers the abſolute Property 
to them, it being ſtated that BA. never dif- 
Freed. 

' Powys, Ty: actoidingly. 1 

Eyre, J. All theſe Caſes go upon is Di. 

ſtipction, where the Delivery is with and 
without Conſideration. Dy: 49. And if the 


A is of 57 930 e Telv. 23, 
2 Cro. 6 Raft. 15 If of Goods, 


75 rover, ak 68. The de Debt is 


a ſufficient Conſideration, and it veſts before 
Notice; for it being to his Benefit, a Dil. 
agreement, ſhall. not be preſumed. 5 

| Forteſcue, 1. Property, by our Law, may 
be diveſted,” without an actual Delivery ; 3 
a Horſe ſold. in a Stable; but it is otherwiſe 
by the Civil Law.. A general Bailment alters 
no Property z but this is not ſuch It can- 
not be. taken for a Releaſe, for Defect of 
Contradt ; but it is properly a Payment in 
Satisfaction; it is moſt reaſonable to apply 
it to, diſcharge | the Debt, and not as à Gift; 
for a Man is juſt before he is kind; and 


fince be paid | if in Satisfaction, we will intend 


0 15 ne unt che N appears. 


ä 4. hath 


floners aſſign the Debt; if the Party eſcape 


* 


n 12. by the Aﬀignees. 7 g wn 


1 


of, hath one in Execution for Debt, and Aignee may 
then he becomes a Bankrupt, the Commiſ- have an Ac 


tion of Deb- 
> for an Eſcapte 


Whether, may this Aſſignee have an Action Billing, i 27. 
of Eſcape ? And IL. conceive it may be 
anſwered in the Affirmative; for by * Weſt. 13 Ed. 1, 


minſter 2. cap. 11. Debt is given in ſuch ſt. 1. 


Caſe ' agaipſt the Gaoler oY the Equity 
of . that Statute (for 'the Wor extend only 


to Accomptants) and ps 1 Fac. c. 15. ſet. 
13. it is thus, That t 

Io Bankrupts, or the greater Part of them, 
&* ſhall have Power to grant and aſſign, or or 


- "Commiſſioners of 


* otherwiſe to order and diſpoſe, all or, any 


&* of the Debts due to and” for. the Benefit 2 cog 


6e of the, ſaid Bankrupt, by what Perſon or 


« Perſons. ſoever, or in What Manner or 


true Intent of the former Statutes of Bank- 


Cx 7 . 12 
57 4 * 
* 


& rupts; and that the ſame Grant, Aſſign- 
«© ment, or Diſpoſition of the ſaid Debts in 


„Form aforeſaid, to be made by the ſaid 
* Commiſſioners or any Part of them, ſhall 


« ſo veſt the Property, Right, and In- 


< tereſt of the ſaid Debt and Debts, in the 
e Perſon or Perſons, of him, her or 1 
to whom it ſhall be granted, Sc. by the 
ſaid Commiſſioners, as fully to all Intents 


4% and Purpoſes, as if the ſaid Bill, Bond, 


* Judgment or Contract, whereon the aid 
e Debt or Debts ſhall ariſe or grow, had 
© been with the Perſon or Perſons, to whom 


* the ſame ſhall be granted, c. and that 


BY after ſuch e Aſſignment or Di py nag 
L4 Eg Un 


Form ſoever, to the Uſe of the Creditors ©: 
of the ſaid Bankrupt, according to the 


dz * 
—_— 
* 1 


£ 


154 5 Of Suits tab Alen chip 11. 


—_— e all have Power e e recover 
D wy or ; releaſe © it. Se „ that by the 


„ Albgament the Debt is veſted to all Intents 


„% urpoles - in the. Grantee, |: 5 if he had 
een the original Debtor ; 3, t erefore the 
Srantee might have had his Action a gainſt 
the Sheriff; and the Statute oat be liberally 
expounded for the Relief of Creditors ; eſpe: 

(ly ſeeing in this Caſe the Affg luce or 

rantee is without any Remedy for the 

Hebt, if he cannot relieve bimſelf ian the 


jeff fl 5 


Afgnee He. hd comics i in as a Creditor, and hath . 
nd by the 4 Debt made. over, unto. him, by the Com: 


| Statute of Li- miſſioners, Se. Fall; be Barred by the Statute 


. Fa 29. of Liaittioßs, for, neither of the Statutes 


of Limitations 1 Was made for quieting of Men's 


ales, and avoiding of Suits, which Sta; 2 


ute we hat not be taken away without ſpecial 
| IN 
Comb. 70. 1 by the Alfie nee of the Commit joners 
Comb . # Bankryp tz We Defendant 1 eaded | non 
115 % inf ra ſex atitos. Holt moved, that 
| An ed for | Prohile, which 8: ave a 
FG: be. Cale of At for, are. Within tl e ſix 
1 and the ung bee ma 1 5 Ye a pu 
1 Yeats, cur. 585 The 


hs accounted from the the : original. A Qtion, and 
tte nein Promiſe is but a Fiction in Law, 


: 5 Pe A Altbroote v. e. 


0 i; tion, neither the Bankrupts f nor any other 


gives the Aſſignee any larger Power, Se. 
than the ieh Debtor had; alfo the Statute 


9 99 mall 


The Court inclined to give udgtnei 1 the - 
Sepdahr ;/ but a Diſcontinvance, vb grant: 


Statute 


CER FE EPI VR *' 


Chap, 11. by the ee \ . 133 
Seatute of Limitations was pleaded: to an 8 Mod. 171. 


. Aſſignee of Commiſſioners of Bankruptcy; 172, 


and reſolved by the Court, That the Statute 

of Bankruptcy transfers the Right to the Af. 
ſignee; but it is no more than the old Right, 
which the Bankrupt had before he had com- 
mitted any Act of Bankruptcy,” and theres 
fore the Aﬀignee muſt take it in the ſame 
Plight and Condition as the Bankrupt himſelf 
had it; and" fo it hath been adjudged in the 
Caſe of Maſon and Plunker, That the Aſs 
ſignee was in the ſame Caſe (as to the Right) 
with the Bankrupt himſelf, and conſequentiy 
if he was hatred: by the Statute of Limits 

tions, ſo ſhall the Aſſignee: Grey v. 
Though the Aﬀignee' of che en of A 3-Will, Rep. 

Bankeupr claims under the Act of Parlid> 144- 
ment, yet as the Statute of Limitations. 
might be pleaded againſt the Bankrupt, by 
the ſame Reaſon it is pleadable againſt ſuch 
Aſſignee, per Lord Chancellor. Sau * 
une, v. mond ſell. 5 
No Suit in Equity ſhall by . No ben ie 
wy by the Aſſignees, without the Conſent of Equit) * 


commenced 
* the major Part in Value of the Creditors without Con- 


* 


LL 8 at 4 general 1 r e to ſent of Credi- 
| the Gaztite. * s tdors. 5 Geo. 2. 
1 C. 30. ſect. 38. 


A Doubt Ailing ne an Aigninine Barnard. Ch. 
Sree! of a Term by the Bankrupt was abs Rep. 30. 
ſolute, or by Way of Mortgage only; the 
Queſtion at a Mening of che Creditors for 
that Purpoſe, was, Whether the þ: : | 

ald brite; @ Bill to redeem this Leaſcholelt 
r not ? But the Majority of the. 14 
. Its were of Opinion not to do ity andthe 


154 V Suits: and Attions Chap, Ir, 
4 85 bo - Aſſignees being thereby diſabled from doing 
it by chis Clauſe in the Statute, the Reſt of 
* Cteditors, who were of Opinion for 
bringing ſuch Bill, brought a Bill in their 
on Names againſt the ſuppoſed Mortgagee 
and Aſſignees of the Commiſſioners, praying 
to be let in to redeem. The Aſſignees an- 
ſwered, that they were deſirous it ſnould be 
redeemed, but the ſuppoſed Mortgagee op- 
poſed it. The Queſtion now was, Whether 
this Bill was well brought? And. Parker, ]. 
who: fat for the Lord 7 es ooh thought 
that it was; and that if the Aſſignees refuſe 
to bring a Bill chat is for the Benefit of the 
At. Bankrupt's Eſtate, any Creditor has a Right 
to bring ſuch Bill, under Peril of Coſts; and 
| däettedd, That the Aſſignees, in the firſt 
e Liberty to redeem, and, in De- 
fault thereof, that the Plaintiffs (the major 
Part of the Creditors). ſhall; an Weis Re. | 
demption. 15 Ys Man J bao 
When Credi- But he ſaid, that in general, here. 2 
les are proper Perſons, to get in the Eſtate of 
il. another, a Court of Equity Will! not; ſuffer 
Barnard Ch.” either the Creditors of the Teſtator, or the 
— 125 Oreditors of a Bankropt, to bring a; Bill in 
95 Equity, in order to get in that Eſtate; 3 Ke 
22.54 * 2 if an Executor, or Aſſignees under a Com- 
miſſion, will collude witn a Debtor, there is 
27 5 45 no Doubt a Cteditor may bring {bis Bill, in 
border to take Care of that Eſtate, 
charge the Aſſignees or Executor wit 15 
Colhuſton. Frauthn v. Fern. 
Godb. 195. Bankrupt, indebted to 4. in 2555 _ 
pl. 282, t B. in 100. hath a Debt due to him on 
5 K Bond of 20. The Court was ae g 
Fr — 2 | 2 That 


\ 


| Chas 1 by the Aﬀurnces.” 0 _—_ 

That this Bond Debt might be aſſigned by the 5 
Commiſſioners to the Creditors reſpeRtively, 

in Proportion to their Debts; and per Mar- 

Burton, J. when it is fo aſſigned, they may 

ſeverally ſue for the ſame, becauſe the: As 

of Parliament eee, upon the N 

ment, Anon. Siti U R vis 4 3. C3 N 
One joint Trader becomes a Banltwpt Ne Ora 103. 

and the other receives 100 l. of a joint Pebt; 

Aſſignee brought Trover for the whole Money 

received; but reſolved, that he could only 

maintain an Action for a Moiety, for he can 

only have ſuch Action as the Rianuft 

could. Ruſb word v/ Ren > 17199980 | 

In Trover by the Plaintiff, as Aſfignees of Sth” 

the Effects of Samuel Fairclough, a Bankrupt, Affignees ſhall 


* 


2 Caſe was made for the Opinion of I or 


l Court. 714 } it 13 2 FT{F$: 1654 171 I's not, to the 


That the Bankrupt was a ppointed Colleftor e pagan 
of the Land Tax for the Piccinct of Aldgate, nals nee | 
in the City of London, during the Year 1730; Perſons, who 
that on the ſeventh of July 1731, he com- claim a Pro- 
mitted an Act of Bankruptcy, having then 9 = _ 
1901. of the Tax in his Hands; that on the, + Barnard. 
' ſixteenth” of July the Commiſſioners of the k. B. 
Land Tax iſſued their Warrant, upon which 382. 
the Goods in the Declaration were ſeized the 
ſame Day; that on the ſeventeenth of July 
a Commiſſion of Bankruptey iſſued; that 
an Aſſignment was made to the Plaintiffs on 
the nineteenth of 7uh; and that on the 
twenty-ſecond of Juh the Defendants took 
Away the Goods and fold the. | 
D pon this State of the Caſe, the e | 
Queſtion' was, Whether the Plaintiffs had a 
* in theſe * for as to a Con- 
Foerſion 


* 
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verſſen (ſuppoſing chere was a Property) the 
Denen did not offer to diſpute. it. 
Nor the e 54 e as conſider ed | 
ben Vs. Fir it tween pri- 
1 erſons : and Secandh, Whether there 
as any imer vention of the Prerogative. 10 
As to the Firſt, To make theſe „ 
. - « ſcirable they muſt; be his, f. e, the Badk- 
10 — at the Time of ſuch 1 The 
Poser in 3 Geb, 2. C. p., 25. is For the 
_ $-Commiſſioners to ſeize che Eſtate Real and 
«Perſonal, of ſuch Collector, 0 him belong- = 
Sum and it was infiſted, That on the 
ſixteenth of July theſe Goods were not his, 
be Act of Bankruptcy being ſtated 15 have 
deen befere. And chat though in the Caſe 
10 Balz, e been held, that it is ſuf- 5 
+3 7 ficient to come any Time before the Aſſign- 
5 w And-there-is 6 Relagten 10 bind the 5 
Is aol Cron; yet in the Caſe of 2 Arbe, the 1 
aal, gad --: Goods.ave in the Allignee by Relation from 00 
8 » the: AR of Banktuptey; and all meſne Acts 
3 will he evoided, Selk. 111. And therefore 
ä ES it is conſtant Experience, to ouer- reach a OY 
.. 4 x Qompleat Execution at the Suit of, a Subject, 
by Mewing only an Act of Bankruptcy be- 3 
fore ; avd 21 Jac. 1. c. 19. n ſo, .by 
providing chat che Goods ſhall be equally 
&iftributed between the Creditors, whereof | 
. Dxecution is ſerved and executed before an 
Aft of Bankruptcy. So in Philips v. Thompr 
Jau g Len. bg. 192. Where the Writ, was 
delivered befare, but not executed until after 
an abt of: Bankruptcy; it vas not Agubted 
Hut it would haste bean bad, had the AR of 
bo. eie born before both. A 


LL DE , f 6. 


ed Þ< 


Chap. 11 3 the ges, 
are confidered as Offenders, who have for- 
feited their _ and are not capable of 


_—— ny Property z and. therefore 
er an 


where, Act of Bankruptcy, and be- 


fore any Commiſſton, the Bankrupt ſells the 


Goods, it is in the Election of the ixſſignee 
to diſavow it, and Ae Nover; he may 


indeed avew it, and: fue for the Money z Huſty v. 
but then the ral is not conſidered: as Phydad. 
transferring any Property of his own, but as 3 Salk. 39. 


acting us Servant to the Aſſignres. This 
ſhews there is no Sort of Property remaining 
in the Bankrupt. However, it will be 
8 if we only ſuppoſe the Property 
be in Abeyance, as in the common 
Cie of Inteſtacy before Adminiſtration; for 
| thenthe Goods were oc bis and conſequently 
not ſizable... ee eb egen os fa, 

Beronuhy, If it wolllobe; thus in the/Taſe 
| of the Subject, let us ſee if there is any In- 
tervention ef the Prerogative, to give t a 


Uifferent Turn. This indeed is the min 


Point between us; for- if he is vonſidered a 
the Debtor of che Crounz and the Warrant 
of 'the Commiſſioners to be equal to an Ex- 
2 it muſt be admitted that it will be 


inſt us, and the Crown muſt take che 


Varrant coming before any Aſſignment. 


Ru- en the other Hand, if the (Grown is 
out of *the Caſe, it is to helpreſumeli ir will 


not be Uiſputed but ities the Der 
iptitled. 0 

2: was Altec Tor the Plakbikfs tine ak 
| Collecter is not to be confidered as th ＋m Nebii 
cf the Crown; but the Receiver Sem l, 

: 98 to is the Divifon; And cure sinmftem 


* 


* 
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e for this. Diſtinction z the Diviſion is. 


originally charged, and can no way be dif- 


charged, but by a Payment to the Receiver 


General. The Collector is a middle Man 
berween them, in whom the Crown repoſes 
no Confidence, and therefore leaves him to 


be appointed by the Diviſion; and at the 


ſame Time the Crown reſerves to itſelf the 


aA Appointment of the Receiver General, as the 


Perſon by whoſe Acts the Crown may be af- 


fected. Had the Act intended to turn the 


Crown round to a Remedy againſt the Col 


lector i in the firſt Place, it would only have 


ided, that what remained after Diſpoſal | 


of: the Collector s Effects, ſhall be levied on 
the Diviſion by a Reraſſeſfment: But leſt 
ſuch a Conſtruction ſhould be made, there is 
added an expreſs Declaration, that Payment 
to the Collector is no Diſcharge to the Divi- 
ſion, until the Money is lodged in the Re- 
ceiver General's Hands; the plain Import of 


Which is, let the Diviſion take Care who it 


ſends the Money by, for. he ſhall be conſi- 
ddered as their Agent, and not the Crown's. 


If the Crown was in any Danger of loſing 


the Duty, there might be ſome Colour to ſer 
up the Prerogative; but here the Duty is 
ſecured to the Crown in all Events by Aſc 
ments and Reraſſeſſments. The Receiver 
General is the Crown's Debtor, becauſe-the 
Kron can reſort to no one elſe, when the 
Money is in his Hands; but its being in the 
Collector's Hands is a. Circumſtance, of no 
Conſequence to the Crown, or that m 5 
the leaſt Alteration. Put the Caſe that I am 
Pebtor to ap Crown, 1 ſend: my Serv 


adtz2 5 | | to | 


to :chec Buehojter with the Money, and he 


neglects to pay it in, can that Servant be 


ſaid to be the Debtor on whom the Crown 


can levy the Money? No: The Crown con- 
ſiders me as the Debtor ſtill, and as the 
Perſon who is to ſuffer by the other's Neg- 
lect. Will any Body ſay, the Crown is bound 


to take the Collector for its et 11 


Act. provides for the contrary. 
Now if the Crown has Liberty to avow or 
Wadde the Payment to the Collector, then 


the Diviſion's having once paid the Money, 
and being bound to pay it again, is bettering 


the Condition of the Crown, and no Faſe 
but a Load on the Diviſion 
There is one Thing more to be conſidered, 
"id! that is: Suppoſing the Crown has its Elec- 
tion, to reſort to the Collector or the Divi- 


ſion, and they are: to be conſidered only as 


ſo many ſeveral Securities to the Crown; yet, 


r this Warrant of the Commiſſioners, 


which came before the Aſſignment, is to be 
conſidered as equal to an Extent, which 
comes in Time, if before the Aſſign- 


ment. And it is preſumed there is a great 


x LEE 3 


Difference between them. An Extent is a Extent binds 
Matter of Record, an antient Common Law from Tefe. 


Proceſs, and dies: from the 7. e, not with - 
ſtancling the Statute of Frauds; whereas this 
Warrant of the Commiſſioners is a mere 
Matter in 'pais, the Date whereof is of no 
Conſequence. And can it be ĩmagined, that 
11 the Parbammest had intended to make the 
Collector Debtor to the Crown, that they 
- would not have left to the Crown ſo noble 
2 ö Ee Or at leaſt have 
5 TONE 
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1 er that this emen: 8 138 
1 20 an Extent? Wiheregs, having not done fo, tm 
= but only impowened the Commiſſioners to + of 
1 Me: a Warrant, and continued the Charge fig 
4 den the Diviſion, it muſt be taken to be a ſl by 
| : _ / Brovifion in Favour of the Diviſion, and for MF B. 
1 (their Reimburſement: That whereas without 0 
4 uch Proviſian, ewery Man who is re-affaſſed fo 
would have no other Remedy but a ſeparate 1 
Action for Money had and received to his "al 

Uſe, which would certainly lie againſt the 10 

Collector who receives and does not r aß 

over; they ſhall now all haue a more ex- -'F 

> peditious and leſs expenfive Remedy: This 1 

: is finding a proper Uſe for the Watrant of 1 

1 the Commiſſioners: It falls in with the De- wn, 


-clarations in Favour of the Duty, that the 
Diviſion is not diſcharged, until the Receiver 
„2 Seneral has the Money; and it falls in too 
with the different Conſtitutions of the two 
Officers, for one of which the Diviſion is 
anſwerahle, and not for the other; and 'there- 
Fore” it . is to lbe hoped that this Aion of 
Hrever 1 is well brought. ö 
Word  Hardwicke, Ch. J. This ae 9 
os ee Aberg properly. divided into the Bar ãnto two 
Woints. Firſt, What the,Conſequence would 
be, if this is conſidered as between d Sub- 
5 Jets; antl-/ecomdly, Mhether the rerogati te 
of the Crown makes any Difference. ::And | 
as to the ifirſt of theſe, wn Hog All of G dinion, | | 
that if this was a Caſe between. two gubjetts, 
| he Bropercy ef 'theſe Goods would be in the 
 Bhaintiffs. The Commiſſioners of Bankruptcy 
have neither by-the 13 Elix. nor ache Statute 
85 1. * der — 8 5 


: 4 1 


Chap. 11. by \the Afignees. 
- only! 4 P. ower to take Order about them by 


their Diſcretion. Jo. 196. And when they 
have onee executed that Authority by Af⸗ 


ſignment, the Property is in the Aſſignecs 
by Relation from the Time of the Act of 


Bankruptcy committed, and an Execution 


taken after ſuch Act of Bankruptcy, and be- 


fore the Aſſigument, at the Suit of a Subject, 


Will certainly be avoided, as was held in * 2 Ld. Raym. 
v. Davis... Hit... 10. 12 and ſo is 3 Lev. 724» 


191% 69, for the Execution is a meſre Act, 
aßd as ſuch will be avoided. Salk. 111. 
„ Property: is not in Abeyance until Aſ⸗ 
ſignment, but remains in the Bankrupt, ac- 
cording to Salt. 18. 

v. But then, ſecondly, we. think here is en 
an Intervention of. the Prerogative of the 
Crown as, will defeat} the Plaintiffs in this 
Action. For this Purpoſe two Things are 
ro be conſidered; 93 Whether-t the Moy. 


1 @& * 


de at "the Bar, the 8 is 
be conſidęted as the King's Servant, and 
 iflebted. to, him: It is the King's Money: 
that is collected, and the Allowance to the 
„Collector is nat made by the Diviſion, but 
by the King: And though the Diviſion is 
able for his Imbezilments, yet that is only 
as ſo many ſeveral Securities to. the Crown. 
To what dörpoſe are Powers given to the 


Commiſſioners, to fummon any Perſon they 
1 n fc "IJ 8 f 
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Of Surts and AStions Cay 11. 


aufen of imbezling, if he is not conſidered 
as indebted to the Crown? 


And as to the ſecond Thing to be AY f 
dered, viz. What Effect the Warrant of the 


Commiſſioners will be of, we do not think 
it is equal to an Extent, fo as to bind the 


Goods from the Date. But what we ground 


our Judgment upon is, that, until an Aſſign- 
ment, the Property was in the Bankrupt: 
That the Crown's Hands were upon theſe 
Goods, and created a Lien before the Aſſign- 
ment. The Crown is not bound bx the Act 
relating to Bankrupts not being named. 


2 Fo. 202. Bunb. Rep. 202, And though | 


the King is bound by an actual Aſſignment, 
2 Shaw. 481. yet that is becauſe the Property 
s then abſolutely transferred to a third Perſon, 


but Relations, which are but Fictions of Law, 


cannot bind the Crown. Hob. 339. And tho? 
the actual Sale was not until af 
fignment, yer the Goods were in Cifftodia 
Legis before. Cro. Car. 148. Up Mt this 
| Seizure, all the Right which the 

had, is to redeem the Goods on Bhs x pos 
the Money, which are in the Hands of the 
Commiſſioners as a Pledge for that Purpoſe; 


but they have brought their Action without 


Payment or Tender of the Money, and com. 


ſegventlz moſt fail in it. 


be Potts mul be mesel to? the De- 


_fendants, _ and the Plaintiff muſt pay the 
Cofts of a Nogſuft, which, upon Aﬀidavit. 
of the Defendants acting as Officers, were 
; . 225 tredled. Broffey & af „. Dato. 

1 a.” 


„ A > 
: c about. 


the Aſ- 


Chap, 17. 1 che 1 


VAI about two Months before PROD 


havieg: Truſt Money, Tallies, Sc. in ber 


eclaration/ declating the Truſt of what 
belonged to her Children reſpectively, Ce. 
The Creditors would have ſet. this aſide. 
Lord Chancellor ſaid it was a fair and honeſt 
Proceeding. There can be no Bankrupt in 
Equity, - but at Law only. Cocks. Caſe. 


The Bankrupt having been a very conſi- MS8. Rep. 


_ derail; Merchant, in large Dealings, com- 
mitted a ſecret Act of Bankcuptcy: the 18th 
of April 1543. but afterwards appeared pub- 
lickly, and ated openly as a Merchant; The 
Plaintiff, ignorant of ſuch Act, had, after 
the Act, very large Dealings with him in 
Remittances of Bills of Exchange, and rela- 
ting to ſeveral other Sums of Money, which 
were paid by the Bankrupt to the Elaintiff, 
and -alſo other Sums paid by the Plaintiff | 
to the Bankrupt, for Inſurances, of Ships and 
Duties at the Cuſtom- Houſe, all which Deal- 
ings appeared to be very fair and honeſt. 
The Sams paid by the Bankrupt aao the 
Plaintiff amednted to the Sum of 3000. 
and choſe en the Other Hand charged by the 
Plaintiff to the Bankrupt, to the Sum of 
7121. After theſe Tranſactions, a Commiſ- 


5 ion e. againſt the Bankrupt, November 30. 


1744, and the Aſſignee brought an Action 
againſt the Plaintiff for the 3000 J. as, d 
moch Money had and received to the Ufe 
of the AſBgnRi which was tried; and it 
appearing that the Sum of , 20007... was paid 
by the Bankrupt after the AR of the. 48th of 


4 5 120 the Aihgnats; recovered the 
e M ko os rg whole 


Hands belonging to her Children, makes a 


ro Mod. 489 : 
490. * 


* 


4 ** 


Mich. 1749. 
before Hard- 
wicke, C. 
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Of Sui d Aan Chap 1 7. 


#01 whole Sum at Law. The Defendant at Law 


becomes Plaintiff here, praying, that the ſe- 
veral Sums he paid to the Bankrupt, to the 
Amount of 712 / ſhould be allowed him, 


to be deducted out of the 30007, recovered 


aur him at Law. 
Lord Chancellor. There are two Queſtions 


in this Caſe: Firſt, Whether the Party has a 
Right to have ſuch Deductions made to him. 
| Secondly, Whether he hath taken a proper 

Mlethod to be relieved, or whether this Court 
can relieve him as to that, which in this 


Caſe he cannot we relieved or ene in 


| Law: As to the 


Firſt, It is certain 5 Agen e main- 
tain an Action for all ſuch Monies paid by a 


Bankrupt, and the Act of Bankruptcy com- 
mitted mall over- reach alſo all Records, as 
Judgments, Statutes, c. ſuffered afterwards, 
and even Executions executed; nor does the 
Law allow the Dealer with the Bankrupt 
after ſuch Act any ſuch. We but 


where the Dealings are fair, as they Y appear 
to be in the preſent Caſe, perhaps it is one 
of the hardeſt Caſes any Intendment of Law 
upon the Statute obliges the Party to ſubmit 
to: But though this be a Fiction of Law, . 
and it be a Rule of Law, that Fiction ſhall 


not be made to the Prejudice of any one, 
vet this Caſe is taken out of that Rule of 
Law by another, that it is better there 
ſhould . a Miſchief ſuffered than a general 
Inconvenience. For the Difficulty to find 
out the Fairneſs of ſuch Contracts would be 


otherwiſe inſurmountable; and eſpecially ſince 
Trade is now become more general, and con- 
x | ſequently 


* 


Chap. 11. by the. Aſignees. „ 

ſequently more intricate; particularly in this 

Ca the Negotiating of Bills of Exchange; 

but here the Aſſignees have. brought a wrong 

Action:;-and-it is new tochear of an A ſſignee 

recovering on an Indeb. Auen, for Mone 

paid by the Bankrupt; * the Plaintiff in the - See Barnard. 

Action ſhauld have inſiſted on the ort, and Ch. Rep 20“. 

might have brought Trouer, or Tre ſpaſs for Beſore p.140. 

it ; for there are two Caſes only e an | 

Tudebit Aſump. cannot be brought for Money 

had and received, viz. For Money won at Play, 

and for Money paid by a Bankrupt, after .. 

Act of Bankruptcy, to a Creditor; nor can an 

Indebit Aſump. be maintained here; but the 

Plaintiff might have been nonſuited, for 5 nt 

that muſt denote a Contract, when\:the  —. = 

' Plaintiff ſhould: have ſurmiſed a Fraud. And 15 | uy: 

therefore as this Action was tried, it muſt N = 

have been maintained on ſome: Contract: * 

Why ſhall not the Bankrupt be conſidered 

as the Agent or Factor for the Aſſignees in 3 

all Acts fairly done? And if ſo, the Aſſignees „„ 

muſt allow the Deductions on the one Side, 1 

as well as inſiſt on the Charges on the other; 

for they ſhall not be permitted to affirm the 

Act done by the Bankrupt in one Part, and + 2 Sta. Vo. |= 

difaffirm it in another, as it is proved in i ii 

bo. Caſe of + Wilſon and Poulter,” Hil. 3 Geo: Before 114, —_ 
Therefore the Plaintiff here has Right 146. Wn 

= bave the Deductions made. As to the | 1 __ 

| ſecond» Fant. 1: fo 1 

It does not appear, nhher the Defendant n 

at Law made a Set-off at the Trial, or gave 

his Account in Mitigation of Damages: 1 

is reaſonable to imagine he gave it in Miti- | 

gation of * ; and as he was not even 15 


M 3 „„ 


j 


! 

| 
14 
1 
1 
| 


Alien Kapu 3 FI, 


1 or e rekeved, he has no 
other Means or Place to ſeek Redreſs from, 
than coy! hike. tht ob on ft AC ers anode; 1 
But it is ſaid, theſe: Allowances: ought t 8.57 
af have been made at Law; and that if the 5 
Lin I * could not have them there, he ſhall 1 
ee Fronks not here. Tetothis is not concluſtves for 0 
where no Intent or *Suſpicion of Fraud can: 
be imagined, ee Circumſtances ſhall 5 
take the Caſe out of the- ſtriẽt Docttine of 
the Statute; "ago In the Caſe” of- Rider: and 
Bowlti, - 3 Lev. 38. Where on an Action = 5 
Trover” for 120%. (not in a Bag) a a ſpecial I 
Verdict found, that the Bankrupt, after the 
Act of Bankruptcy, put his Son Ap prentice 
| to la Goldſmith, "and paid a Sum * 
„ with Him; and a Commiſſion being altert 
5 Sud "fued, 7 the Aſſignees brought Træuur 


=. , for the Money; and it was the Opinion | 
2 | the Court, that chere was no "fraudulent In- 

Z tention! jn the Bankrupr, and ſo declared it 
= our of the Intention of the Statute, though 


it was exactly within the Words 5 of it. 80 | 

3 Judgment for the Plaintiff. Mow Aker 267 LEO 
But the Counſel moving that Gay wh the 
AW ke. _ Sum charged by the Plaintiff to the Bank- 

i pt were for Mon ey lent; Lord Chancellor 
DE 1 125 c ſach Sums were not to be charged, for 
5 he Hud not borrowed: them as à Factor for 
the Aſſignees; and ſo” left the Decree open 


: for a Time, until the Parties agreed on the 
proper Sums. © Billoy v. 2 em of 
f a 280 a A Ea 
H # 
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CHAP. XI. 


ſignees Intereſt relates, 
_ and what Agreements 


1 * 02 Acts done, by 
the Fan tee . bind 
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* what Time the A\: 


VOM MISSIONERS of „ Bankrupe EP G 
only a Power, and no Eſtate; and to mult bargain 


| £ the Eſtate, there muſt not only be 3 


and ſell by 
Deed indented 
eed indented, but the Indenture muſt be and inrolled 


inrolled alſo; and in ſuch Caſe there is no and there is no 
Relation, for no Time is mentioned within Relation. 


: ,- 2Jo0.19 
which it is to be done, ſo that it might ex- Vane: uhh. 


tend to ſeven. or twenty Years, which would Skin. 30. 


be dangerous. Perry v. Boupers. 


Aſſignment of a Term by Commianety 12 Mod. 3. 


of Bankruptcy was made to a Creditor, Who, 


before Inrolment of the Deed of Aſſignment, - 


made a Leaſe to the Defendant, and then the 


| Deed was inrolled. Per Cur. Such a Leſſee 
cannot- maintain. an 1 becauſe the 
een before the Inroll- 


ment; the Words of the Statute are, "at 


Leaſe could not have 


% Commiſſioners may ſell by Decd inrolled;” 


to without Inrollcment no Sale. Elliot . * 3 ? 


N 


La 


In E; zectment, brought by i Aſighees F< Curd. 18. 


| Co umffioner of Bankrupt, upon the Ban K. 
| M 4 „ PEE. 


4 


6,197. 


1 


13 
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To what Time, &c. Chap. 12, 


ruptcy of Alderman Backwell, in which theſe 
Aſſignees were Leſſors of the Plaintiff in 
Ejectment; and a ſpecial Verdict being found, 


We 


| had abated the Declara- 


which was now to+ be argued, | 
General Trevor interrupted t e 
for that the Verdi 


A 


Demiſe to the Plaintiff, upon which this 


Ejectment was brought, was made by the 


_ Aflignees of the Bankropr, before the Inroll- 


ment of the Barg "Fain OOTY Sale, by. which the 
Commiſſioners had aſſigned the Lands to the 


Leſſors of the Plaintiff; and 5 0 the In- 


- Cumbrances, yetevery Bargain and Sale before 


by any Relation, Becauſe the Bargainee, hath 
0 Eſtate before. Iprollment; a0 

. could. not grant any Eſtate z and hexe it ap: 
© pears, that the Leſſors of the Plaintiff” had 1 not 


7 any Title at the Time of the Demiſt, upon 


Which the, Plaintiff declared; and the. Court 


held this to be a fatal Exception, Bennet v. 
Gangy. a 


| 3 Show. 156. de is beceſſiry bisl any Thing 


can. paſs by ſuch. Deed of Afi ignment, or 
Bargain and Sale from the Commiſſioners. _ i 


ſells, and does a 


11 2 Man 2 2 H. by a ſpecial Verdict appeared to be 
a 


nkrupr, and was committed two Months 


To in 1651 and re-committed for another Act 


an Act of 


x ane, 1057» and then the Term of Years, where- 


for five Years Of he was poſſeſſed, was ſold to the Defend: 


afterwards, the-ant by the Bankrupt ; „ and in 1660, the 


5 * 1 Commiſſioners fold to the Plaintiff; the 


Keb. 722. Mets of the Act are, 5 after he ſhall 
5+ 1 


\ 


4 


tion; for it peared by the Verdict, that the 


ollment ef a Deed thall <- 19 the De- 
livery of the ſame Need to avoi.! 'meſne Ind 


© Inrollment | is void, and cannot be” made good | 


Ir fo, he | 


fel, ran then five Years baſs; without” any 
v. Vanacte. 


firmed, and the Record ſent back into B. 


. delivered to the LR 


| 5 pee it was * We Pies but 41 40 


Chap 12. To what 4 Tok &c. 1 Wy 
belt be a Bankrupt; for then the earlier beinga - 17 


Bankrupt, would after fiveYeats, be a 7 52 ore 
Super ſideas to all Tradefmen but 1 one has be fig 


Actof Bankruptcy, the Purchaſer is ſafe; 
no after Act can hurt bim; but Where "ti 2 
F continues in Poſſeſſion, any after 2 
Act is ufficient to bind 715 Term. Jr * 55 * 
13 i 485 
The Plaintiff bras Todgriehr 3 in Debt, 4 
and afterwards became 3aykrupt; the De- tains Judg- 
fendant brought Error in, the © Exchequer ; ment in Deb, 
Chamber; and there the Judgment was 2 0 


comes Debtor, 
how the Exe- 
Then z Commiſſion” of Bankruptey was taken cation ſhall 


out, and the Commiſſioners © afligned 1 ron rota: 
Judgment; but the Plaintiff ſued; out Exe- ,. | 
cution, and the Money was. levied. by 8 * RA 6 
Sheriff, and bs into get F and then 
the Allig nee moved, that it mi bt not be lt e 


Nen 


WS 


however, becauſe it might be hazardous to 
deliver it to him, they conſented to detain 
it, ſo that the Aſſignee would forthwith take ; 
out a Sire Facias, in order to try the Bank. 
ruptcy, or. otherwiſe that it ſhould be dell 


| vered* to the Plaintiff.” Mont v. Morris. N 

- there be an Act of Bankruptey com- Commiſſion 

mitred, and à Creditor obtains a Judgment ® avoids a Judg- 
ſubſequent tc 
taken yy he 


it, and then a Commiſſion is b on 


CINE ak tore! is thre avoided. committed. 
Anon. | r ne 12 Mod. 446, 
„„ 5 Trover, 


3 
4 
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; 179 25 w 
If Defendant Trover, the Plaintiff's Title Was under a = 


by Relation, 


7 Vin. Abr. nerally Yr Held, that if ane ene 
116. pe 11. Dip. the Pro un Ng of his Goods 


gt ins, &. Chap. 12, 
renders in hit BAT of Sale from the Sheriff ; the Defendants 


hs of is 
Ball and lies Wer, an . Aſſignment 15 e e | 


two Months, Pe gp kryj ts. The ou was ar- 
he is a Bank- ted at he Suit 41 0 t in en. 
rupt from the th n — 33 the 


ſt ” * 
firſt Arreſt Bail, pigs continued in Pin "0 Months; . 


were, 


— ſee Came . that by. 21- Fac, . 19. by Relation he be⸗ 
v. Coleman. Came a Bankrupt from the Time of the Ar- 


Mey reſt, which clas: Soi the Bill Fe the 
* Planngiff had 57 F and of that * 2 
de 3% DION Was Holt, Ch. t in this Caſe 


er 525 --» Commiſſion of Fairer being taken out 
10 en 8 ay two 1 were 1 he * 


0 fps. 
Ange has / | 1 — Ml, 4. 1 af' ae M 


the Property came. a Bapkrupt, afterwards a ent, 
bon che Tune 6 apd a Fi, Fa. was had againſt his A 
of the Bank. c. Which were ſeized and 1000 In Decemb 

ruptey, ſo as fgllowiog, a Commiſſion was taken gut, 25 
to _ 4 in. March an A 
1 : Foods, and the A. 


Salk. 111. 


1 


nees broug 5 75 2 


3 ut th be Bo 
- ? 0 he PAS - Fankrope, 
that it cannot be ed until oY ignment . 
De Aſſignee wel be we all the Goods the 
; crupt had at the Lime of fih g Bankruptcy 
| Wc. committed. The Amer doth come 
In in the Place of a Bankrupt, . but. doth 
nut repreſent him as an Adminiſtrator doth 
e 1h " his ah wh 45 and if there had , been a De- 
W proved in this Caſe, the Trouer. vou 
Ai e ain; but without en ing an actual 
4 Ts Demand 


0 2 3 was Pe of. the > 


= I 2. ian Ta s . 


Demand by the Aſſignety it was: held, chat. 
the Action would not lie Her Halt; but 

- cl, R Contra. No Judgment: digs v8 

By the Aſñgnment the Agnes had a Pro- 

Perty from the Time of the Bankruptey, 

and there was no meſne Interval of Lime. 

As where one takes out Letters of Ad mini- 28.166 aiV% 
ſtration, he has the Property from the Death * - 52 
uf the Inteſtate, and may declare generally, 
Ut de bonis ſuis propriis, enen beſore an Ad- 
miniſtration ſued out: But Halt denied this, 

and ſaid he aught to declare ſpecially, and 

Jo the Plaintiff might haue done in the pri- 

ipal Caſe; and he relied op the Caſe of 

Perry v. Boupert, and ſaid the Aſſignee was 

in by Relation from the Pime bf the Bank- 

ruptay, ſo as to avoid all meine Akts, but 

not ſq; as to be actually inveſted with the 

very Property. Niggilb u. Ne. 

n Aſhgument 1 855 the Lamm 2 Barnard. 
0 many Reſpects a Relation to the Time K. B. 343. 
when the Act of: Rank fuptop was commit» * u. 981. 
ted; and therefore, if after ſuch Act, the 
- Bankrupt diſppſes of his Effects, the- Aſſign- 
ment ſhall A N N is hives 
by the Ob. 7. we 

And he Wc y ahi where 6 Sherif 
takes Goods in Execution of a Bankrupt, 
and does not deliver them Over to the Party 
before the Aſſignment made, the Aſſignment 
mall not have a Relation to defeat that Exe- 
eution, becauſe there the Execution _ 
| pomplered..  Bracey v. Dad ſon. ; 

A Leaſe! for Years is made, with a Prob Aſignees how - 
hae ii Linder ſhall" not alien. The Leſſee bound. 
a a Bankrupt, and che Queſtion is, Billing: 121. | 

2 Whether „ | 


* * 7 J% 


* F. : 


Whether the Sale of the Commiſſioners" is h 
Forfeiturè? which may be' anſwered” in the 
Negative, that it is not; becalife this Inte- 

reſt” is tFahſthieced by Act of Parliament, to 


Which every Man is _— Fenz and not 


1 my by'Sale of (enliſt ON cow Hit hos 
: vis. A 3.7 * Appeal Wa from ORF of D Diſtniflidn 
pl. 9 nne this Foy 2:the Defentatit' 


4 w Leaſe of ant: to 243 for 
Nw Wiek Previſo in the Laſe, that the 


Leſſee, his Eüeulitors Or Adminiſtrators, : 


2 d what Tim, Chap, 12 


ſneuld not aſſign the: Term to any Perſon or 


Perſons; without tlie Conſent of the Eeflor, 
under His! Hand in Writing: firſt! had and 
obtained, with a Power of Nesentry in ſuch 
Caſe to the Leſion arid that the Beat ſhould 
tbe void. Lieffee dies, and his Executor::en- 
ters And enjoys'the Premiſſes, and afterwards 
becomes a Bankrupt. The Commiſſioners 


Ss - align this Leafe, inter alia; to the {Aſſignees | 


choſen by the 


reditors ; and after wards, in 


Conſiderarion of 30 L. they alfign- 0 the Plain- 


e WhO broü ght this Bill to be re- 
' Heved-againſt! this Provido, and to ſtay Pro- 


ceedings in an Ejectment brought „ the 


Leſſor againſt him upon this FProviſo, c. 
The Defendant Muarner by his Anſwer inſiſts 
upon the Forfeiture at Law, and that the 
Proviſo was reaſdnable, and ought not 1 
be ſet aſide in Equity. Per Maccletſield, C 


1 do not think this is a Breach of the Pro. 


viſo or Condition at Law; but whether it be 


ſo or not, I think this is a proper Caſe for 


Relief in a Court of Equity. I think the 
Aſiignment by the Commiſſioners! is is clearly 
BON n * of the Ow — chat is done 


by Aut 


. Ps 
ſede a 


Parties 
to thin 


\ 


Chap. 12. Th what" Tims, &c. 


R E 


by Authority of a Statute, which: will ſuper - 1 
ſede any private Agreement between the | 
Parties inconſiſtent with it; and Tam inclin'd 
to! think the. Aſfignment over by the Aſs 
ſignees is not 4 Breach of Condition; for 
the firſt Affignment by the Commiſſioners: is 
not a perfect and compleat Aſſignment within 
the Meaning of the Statute, and paſſes only 
the legal Intereſt ſubject to a Truſt to be ſold 
and diſpoſed of for the Benefit of the reſt of tze . 
Creditors. The. firſt Aſſignment is only 8 | 
formal, and in Eaſe of the Commiſſioners, 
and in Order only to make a Sale thereof 
for the Benefit of the Creditors, and their 
Aſſignees ſtand in the Place of the Bankrupft, 
and is in Effect this: Aſſignee. | And it is unn 
juſt and unreaſonable, that ſuch a Proviſo 
ſhould fruſtrate and overthrow the Intent of 
a Statute, made in Favour of honeſt Cre- 
ditors, and deprive them of the Advantage 
they may make of a beneficial Leaſe. And 
though it was inſiſted, that the Commiſ- 
ſioners nor their Aſſignhees can be in no better 
a Condition than the Bankrupt himſelf, and 
conſequently cannot aſſign over without Li- 
cence, I think, though that Rule holds true 
generally, yet there may be ſome Excep- 
tions to it, and that the preſent Caſe is an 
Exception out of that Rule, and decreed 
the Plaintiff to hold and enjoy, and an In- 
junction to tay Proceedings. at Law. Goring 
nm.: Wed e e een Ad 
Sir Stephen Evans had Diamonds conventd com. 
to him by Governor Pitt, to ſell for his Uſey 17. 1 
He charged them fraudulently at a leſs Va- 
= than: he ſold! n 8 after el. 
Wet a Bank- 


. 4 4 
r f " * q * 8 a. 
_ 8 8 — 4 
. a Re — 2” lA — * 2 © 4 
1 


- 
> DE” IT" debug, a þ POE "II > 
. m OR Te RO ]¶⁰ 4 ,,,, , 79 


WW 4 4 > 1 
n m 2 Pn 
* MEER AT eee — eg 
nnr 
— — — 


* 3 
1 a. La 


9 
n 


— 
Es —— 


* : — — ws 5 "_ 
- - — — — . ——-„—- 4 — - — —— — 
r SS A — — — — — 
al * — CES — ——— — — — A —_— oy — — 
= 1 * 


* 
— — — 
* „„ r "I" 8 n 


rr / 4 WH Pr UA or Ar 
— — — os — — —— & o » . 22 —— . 


— 


y 2 3 
— * SOY 
1 5 . 1 12 , F " , 8 1 
WW 62 . rave _ " Py") * ** 2 * 2 IF 4 1 a 2 * 
r A r eee . ²˙ſ.ß5 ... 7, , 1 C6". e 19h — oy, 40s, my - 2 ABR apr 347 
— h —— v 4 Po * 24 — Fe a 
— 2 — — «c — 2 — Os Ns es _— TT my ** * 2341 2K * ED — 
> . — F — 4 — — . a 
_ d A * 2 —— wif Wee — — 
* 


+ ber FREED! 
De r 
— „ ne A 


2 Vern. 428, 


429. 


5 ade Tie, be. Chap. 121 


anlærupt; upon which a \Queikicw: aroſe; 
Whether the Aﬀhignoes- under the Commiſ- 
fon of Barikruptcy ſhould pay Coſts ? and 
reſolved they ſhould out of the Eſtate. for 
i he had been here himſelf, he muſt have 
paid Coſts, and the Aſſignees. ſtand in his 
Flace as to his Eſtate. But it appearing 
that the Paper, in which he charged them 
at a leſs Value than what be fold them for; 
wus not delivered to Mr. Pitt, it was looked 
upon not as an actual Fraud, but only a Pre- 
— to it, of which he might have re- 
0 no Colts againſt the Amen 
Child v. Pitt. | 
Di. the ee of the Netw Bower: Rane, 
aſſigned to the Plaintiff, by a Bond, wherein 


the Defendant S. and GC. were bound to him 


in 70010. for Payment of 350 l. and this Aſ- 

t was to indemnify him againſt two 
Debte, for which P. ſtood bound as Surety 
for D. and in Satisfaction of 300. he owed 
the Plaintiff D. became a Bankrypt; ſo P. 
could not ſue in the Name of B. at Law; 
and brought his Bill to have the Money de- 
eteed to him in Equity. Defendant S. in- 
fiſted, that D/ is indebted to him for. four 
Ne River Shares, and inſiſted to retain it 
out of the Bond and the ee 
to have the Bond, they being juſt Creditors 
as well as the Plaintiff, and had the Law, as 
_weltas Equity, ot their Side. Per Lord Keep. 
Wright, the - Aſſignees can have no better 
Right chan che Bankedpe himſelf; and as 
' his Bankropt is donnd an the Aﬀignment, 


b = ontter rhe-Stazote muſt be bound 


en Ard nd: in his: Place f but they 
* 


- 


Chaß 12. Towhat Time, Ke. 


i9fting"D: was 4 Bankrupt before he af. 


ſigned the Bond, he directed that to be 


tried at Law, but ſaid he was in Doubt whe⸗ 
_ ther 8. might not retain” for his Debt, and 
oppage ſeemed to be a good Equity in 7 


en Cate. ; Peters & al., v. Soame a. 


The Law is very clear, that the Affignees 8. 


are exactly in the ſame Place as the Bank- 


and ſtand in his Place to every Parti- 


cular, and any Agreement entered into ſhall 
bind them; and bug there may not be 


_ the ſame Remedy againſt them, that is not 
from the Nature but the Neceſſity of the 
Thing; for he ſhall make an adequate and 
compleat Satisfaction as far as his Fortune in 
the Hands of the Afſignees will admit of. 


Land Du Rhone. 


"Thi Aftighees ore Bound by all\AQs done + xe Ab, 
* the Bankrupt before he became ſo, whe- 101. * 


ther of a legal or equitable Nature, if they 


were done upon 4 valuable Confiderarion, 


and without Fraud; and whatever Diſpoſi- 
tion of His Eſtate he makes that will Alec 
bimſelf, does equally conclude the Aſſigne 
who flare! direally in his Place. 


6 2 


* 


ton, the Cuſtom of weich Manor is, that 
the Beſt Wife ſhall have her Free- Bench in 


all the Land the Hoſbatid cas ever ſeized" of 


the Cobertore; that the ſecond” Wife 
el have a Moiety, and the third a third 

aft, ſo long as ſhe kept her Huſband above 
Ground: N S. th Conſideration of Marriage 
with Ellauberh, the Daughter: of A. cove- 


mee wittih ts Most h afra he Martiage, | 
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Was ſeized/of Copybeld Lent, Eq. Abr. 
- wilthh the Manor of V bitebureb and ec 101. pl. 8. 
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276. 

_ ©, torſettle-all his Lands to the Uſes following, 
dix. For the one Part to him and his Wife 
for Life; Remainder to his firſt Son in Tail 


* 8 X — 
2 . 2 
- * ww 


to his own right Heirs: As to the other 


Moiety to bimſelf for Life, Remainder: ut 


ſupra;' to the Iſſue, Sc. provided that the 


Lands not ſettlèd in Jointure on his Wife 


ſhould: be charged with the Payment of 3007. 


for younger Childrens Portions : Provided 


alſo, -: that; the Lands ſettled on the Wife 


-hould be in Lieu of her cuſtomary Eſtate. 


By Indorſement on the Articles of the ſame 


Date with them, it was mutually agreed by 


all / the Parties, that J. S. ſhould have a Power 


to charge the Land, not ſettled in Jointure,, 
with 300“. for the Payment of his Debts. 
F.. became a Bankrupt, and died without 
performing the Articles, or executing the 


Power, and the Aſſignees brought their Bill 


againſt the Heir and the younger Children 


of J. S. to have 3000. which N &. might 
have raiſed for the Benefit of Creditors; and 


the younger Children filed their Bill againſt 
the Heir, the Mother, and the Aſſignees, to 

have their Fortunes raiſed; and on this Caſe, 
the Points following were determined by 
ſettled on the Wife is not made expreſly in 


Lieu of her Free- Bench, but only mentioned 


in the Froviſo; and ſhe. being an, Ifant, at 


the Time of making the Articles, and not 
Party to them, whether ſhe be excluded 
from claiming her Free-Bench; and it was 


* 1.4. 


To what Time, 8c. Chap, 12, 


Male, Sc. Remainder to the firſt and ever 
other Daughter in Tail Female; Remainder 


held ſhe ſhould, and be obliged to e e 


25 what Tine, . 


Chap. YL 
her Jointure. 
Tongdon was cited, where a Sum of Money + 

was ſettled en a Woman before Marriage, for 
her Proviſion and Maintenance; and the 


ſt . the, Rolls was of Jpn ion, ſhe 
both that and her Dower. but 


e Wy; r reverſed the Decree; and con- 


Beil her to her Settlement! - Secondly, Whe⸗ 
ther the Settlement ſhould; be carried into 
Execution; and reſolved it ſhould ; for as it 
muſt. have been ſpecifically executed againſt 
the- Covenantor, if he had pot become a 


N c, ſo the Aſſigdeecs, who ſtand in his * 107, 8 * 
ace, Thdll, make it good. Thirdly, Whes 1 
ther the Power of charging the Land, with "of. + 
| Debts was veſted in the Aſſignees; | and 2 om = 
Was compared to a Power of Revocation, ... | 


which a Man leaves unexecuted, and for 
Which bis Creditors ſhall have Remedy = 
the Heir. But my Lord Chancellor decree 
that the "Aſi gnees, who were in Poſſeſſion, of 
the Land, mould account for all the Profits; 
for as to the Money chargeable on the Eſtate, 


he ſaid the charging was a Perfonal . bang 


| which not being done, he would not ſupply 
the Defect. The Court deereed the Settle- 
ment ſhould be ſtrictly - executed, and the 
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c HAF. XII. 


o. Setting off, ſtubmit⸗ 
ting to Arbitration, and 
- compounding Debts due 


to a Bankrupt. * de vil 1g. 


7 55 7 


* * HERE chere is lit rent we. 
" tween a Bankrupt and a Creditor, 


by EE. 
— 


On ſettling 
mutual Credit, 


Balance IT the” Balance ſhall only be paid, and the 


Debs, ho Clauſe in the Statute is not to be conſtrued 
ef differen: of Dealings in Trade only, o in Caſe of 
Natores, may mutual running Accounts, but alſo where 
| beſet off one one Credit is upon Mortgage, and the other 

again. + upon Note, per Lord Cowper ; and he ſaid, 


Will. Rep. | "that in all Cafes of mutual Credit, it is na- 


325, 326. tural Juſtice and Equity, that only the 
Balance ſhould be Paid.  Lanſborough 4 


And ſee 2 
Geo. 2 c. 22. | 
ſect. 13. made 18 pact 


| perpetual by 8 > TY e. 24. £8. 6 for ſening of nel babe. 
7 Vin. Abr. Six Stephen Evans, i in the Year 1511} 01. 


5 I. 2. 
15 3 = 55891 Stock in the Hudſon's Bay Company, 


dec . . and was their Banker or Caſhier, and up 


that Account was indebted to the Company Z 


in 800l. and ſoon after became a Bankr 


The Aſſignees bring a Bill againſt the Com- : 


50 pany to transfer the 5000/7. Stock to them, 
3 with all Dividends due thereon: The Com- 
pany, by their Anſwer, inſiſt, that, by vir- 


tue of a Bye-Law in theſe. Words, viz. That 


" a» and Dividead, of ach Aiventaver 


? 
6» Hall 


5 „ e wy 9 e b wm 
Chap. 13. , Setting off, & C. 1% 
ments as ſuch Adventurer ſhall become engaged _ 

in to the Company, and that the Committee of | | 
the, Company for the Time being ſhall and may 

diſtrain the ſame, until ſuch Debts and Engage- 
ments are. fully ſatisfied; the Company is not 
obliged to transfer the Stock to the Com- 
Plainants, until they pay the 800% due to 

the Company, and they likewiſe inſiſt upon 

the Clauſe in the Stature of Bankrupts, “ g Geo. - Fapird 
c. 24. That where it ſhall appear to the Com Cay, but 5 | 
t miſſioners, that there has been mutual C 2: ©: 30. 
& Credit by the Bankrupt and any other fame words. 
& Perſon, at any Time before the Perſon See after 184. 
e againſt whom ſuch Commiſſion is or al po 
— "WARES; became Bankrupt, the faid 
s Commiſſioners ſhall ſtate the Account be- 
s tween them; and what ſhall appear to be : 
© due upon. the Balance of ſuch Account, 
& and no more, ſhall be claimed or paid: 
& on either Side; And that Sir Stephen 
Evan having Credit in their Books for g 

Stock, and the Company on the other Side 
having Credit in Sir Stephen. Evans's Book. 
for 8001. they. ought to deduct and have an | | 
| Allowance of the 800%. out of the 5000 J. 
Stock. l i E A 

It was argued for the Plaintiffs, That the 
By-Law. to diſtrain the. Adventurers Stock. 
for a Debt due to the Company... was con- 
trary to Law, and void by Law; that it gave 
the Preference to à ſimple. Contract „before a 
Hebt by Specialty or Judgmeng; that it ſubz: 
Voerted the legal Courſe of Adminiſtration; 
hat if ap Adventure died indebred by ſim- 
le Contract to the Company, that Debt byz 
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1 Of Setting 7 "ey Chap: Py 
© _ Fmple Contract would be fatisficd © before. 
be - Pebts by Specialty of Record to- other Per- 
bons; that this 'By-Law was contrary to the 
Statutes of Bankrupts, which make all Debts 
c Equal, and to be paid pari paſſu, which is 
maoſt agreeable to natural Euſtis and Equity; 
and ſuppoſing it might bind the Adventirey 
es Kinifelf a as an Agreement, yet it would not 
 bin@'the Aſſignees, who are Truſtees for the 
Creditors, and the Stock and Effects of the 
Bankrupt veſted in them by Act in Law, an 
nmauot by the Party; that this Cafe was out f 
dhe Clauſe of the Statute 5 Geo. eap. 24. of 
PISS 236 ſtating Accounts where mutual Credit hac 
deen given, that Clauſe extends only to mu- 
tual Debts, here the Company is not Debtors F: 
to the Proprictors of the Stock, not ean they © 
demand the Value of the Stock from "the 
Company; the Company is only a Truſtee | 
for the Proprietor, and not their Debtor, Se. 
It was argned for the Defendant, That 
this was a good By-Law to bind the Members 
of the Company; that ſuch an Agreement 
among Partners in Trade would be good; 
that if any of the Partners borrowed or took | 
any Money out of the Joint Stock, that his 
Share and Intereſt in he Joint Stock ſhould 1 
de liable to make Satisfaction for ſuch Debt 'F 
that the Company 4 g 
Power over the might 
_ reaſonably Stain th Stock, ant they were 
fitisfied for a Debt due to - them from ſuen 
Proprietor; that the Aſſignees were in the 
7 Condition with the; Bankrupt himſe hf, 
they ſtand in his Place, and muſt take his 
| Elle "ad W oath ts the Engage: 


NO 


Bend and Charges they were liable to in the 
| nds, of, the Baokrups , Second! That this 

15 Cale, Was wichin the: Clauſe of the Statute 

; 5Geo, . 44. of mutual Credit, Sc. and that 
Sir Seepben Zuuus was 1 litor of the Com- 
AC his 50 and the Com- 

. Y; 4. Selge of Sir Kepzen Even for the 

8007. due to them 3 that the Stock is called 
Credit in che Books of the Company, and 

| ke has a Demand againſt the Company for 

the. Intereſt and Froduce of the Stock; and 

though there was nothing due to Sir Stephen | 


Evans for Dwidends at the Time of. 'his 


- Bankruptcy, yet the Stock irſelf was a Debt 
| from the Company, and Jo within the Clauſe 
of the Act of ſerting one Debt againſt ano- 
95 427182 only che Balance due to Sir Ste- 
2 ben s Aſſigneess, that it would be very unr 
ow Og here there are mutual Dealings 
and Credit, chat the Debtor to the Bankrupt 
dal be bound to pay che whole due from 
him to the ö Eſtate, | and he 
contra ſhould only come in, as a Creditor 
under the Commiſſion for all due te him, 
and receive perhaps only two or three Shil! 
lings) in the Pound. for his whole Debt, Ec. 
Lig, C. Was of Opiniqm that the By-Law | 
was not good it Wen aſſuming g a legiſlative 
Power and. 


altering the Laws. it Was diff, 


ferent from aa Agreemens; between private = ' 


Partners in Trades hefe Saris of Companies - 
Were of publick Nature, al People. were 
admitted gierte them: and. great Parc af the 
f perſonal ſtates of the In dom were inveſts 

ed in them, that jr did not only make Debts 


5 os Are Contract equal to ee, and! 


7 Judg- g 


— 


15 2 3 of de of, 8e. Chip, x 
I . Jodgments, but gave them the Preference; it 
Þ ve them a Power to attach their Creditors 
ffects, and to be their own Carvers ; 3 id 
foubverted the legal Courſe of Adminiſtration, 
and was inẽonſiſtent with the Statutes & | 
; Bankrupts, which make all Debts equal, Go. Ta” 
1 = But ond, Ch. J. and Mr. Baron Price, ET: 1 
3 who afbſted his Lordſhip, thought it a good Wn: 
| 
| 


 By-Law it extends only to their own Mem- 
F Wd tends to the Benefit and Advantage 
. of the Corporation. All By-Laws' for the 
Benefit and Advantage of Trade are good: 
unleſs ſuch By-Laws be unreafonable or un: 
Juſt; that this. in their Opinion, was neither; 
not unreaſonable, becauſe it extends only o 


their own Members, whoſe Conſent is im- 
plied in all By-Laws, and every Man that 
+ buys Stock muſt take it ſubject to the Ens 
. laid upon ſuch Stock by the Com- 


2 


any; it is not unjuſt, becauſe the Stock is 
only to be retained as à Pledge till the Di 
be fatisfied, which every Debtor in Juſtice 4 
bound to do; that the Aſſignees ſtand in the 
Place of the Bankrupt, and can be in no 
Ts better Condition than the Bankrupt himſelf. 
Ving, C. ſaid, I think this Caſe is within 
" the Clauſe of the Statute '5 Geo. of ſetting off 
Debt againſt Debt, ſo heed: not give any 
direct Gp inion as to the By-Law: Here is 
mutoal Credit given, and therefore 1 think "mu 
the Company may retain the 8001.” due to - 
them, out of the Dividends due to the Bank. 
rupt's Eſtate, ſubſequent to the Bankruptcy, 1 
and ſhall not be obliged to come in as a Cte⸗ 5 = | 
dlitor under the Commiſſion, ' and decreed 


e Gibſon & ab. —_— — 0 
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Sg Evans, A Bankraps, V. . Hud 15 By i 


The Pettioner was indebred to Woodward, Motoal Debts 
A Banker, upon Account of Caſh Notes that ſet off againſt 
he had accomodated him with, and whillt he each other. 
Was ſo indebted Woodward became à Bank- = 7 5 f 
*rupt, and the Aſſignees under the Commiſ- ba ” 
fion-, againſt Yoodward' had brought an Ac- 
tion againſt Riley for the Money; it hap- 
pened that Riley, againſt whom the Action 
was brought, and one Chapman, who were 
Joint- partners, were Creditors of the Bank- 
rupt Woodward on ather Accounts, more 
than Rilq on his own ſeparate Account really. 0 

owed to Woogward; therefore Riley inſiſted, 
| as. there was a mutual Credit between hi | 
and the Bankrupt, one Debt ſhould be ſet 1 ed 


l the other, and that it would be hacd. 


that Aſſignees under the Commiſſion, ſhould i 
recover the Whole againſt him, and he ang 
his Partner come in only under the Commiſe- , 
Fon proportionably for what Woodward. 

owed them with other Creditors, It wes in- 

ſiſted for the Petitioner, That although . 1 
5 Geo. as to mutual Credit was expited, ert 842 
this Caſe was within the Equity of the At asd ta 8 
- 2:Geo: 2, C. 22: ſet. 13. for Relief of I. - Made pe 
ſolvent 1 — whereby mutual Debts axe Petual by's*: 
to be ſet one againſt the other, u 956 Noti Na wi 4. 
given, Ec. and that it had lately +4 
mined in a Caſe where Woodward 's "Aflignees, | 

were Parties, that a Debtar of ,H/oodward's, 
though a Creditor in other Reſpects, ſhould. 
have one Debt ſet againſt the other upon the 

0 of ane Cen by: eee 


„ 


. * 
Fo 8 
1 2 : 4 
AD: J 83h 111 | | 
* 449 wW i 22 „ » 7 ” * - 
N 4 k 1 
; px j " 
* 


K.5 


Een” 9 5 „ an . 


x 


ſaid, . 
* CE cannot be foe againſt a pare De- 
1 fr gs mand due to the Bankrüpr. 119.1 
J as "of "Onions Thay 
. , this Cafe was not within the Meaning of the- 
Sit 4 Statute 2 Geo. "2; of one Debt being Joint and 
5 the other ſe} parate? but if Woodward had 
been indebted to Riley: 2 ngly; he thought 
that was a mutual Credit within the "Statute, 
And though in ſuch Caſe the Statute ſpeaks 5 
only of ſetting one Debt againſt anoxher upon 
Frials, yet Commiſſioners of Bankruptey are 3 : 
Within the 'Equity of the Statute,; and mag 
allow of mutual Debts being given in D.. 
oe: e deer „ 
A nne 1 3 3 We iy”. . 
| Mutual Ce. % Where it ſhal 
To 69H, how to been wre Ce — „ 
f N 4 Delits between the Bankrupt and * 1 5 
| Jo; eg. 28. Perſon, the Commiſſioners or Aſſigneexg 
| fall ſtate the Account, and one Debt max 
138 ebe fer vgainſt” another, and the Balance aß 
ſoch Account ſhall be claimed or paid... 
Note indorſed © In Aſumpſit the Defendant was pfoved td 
to the Debtor be indebted to the . in 208 l. by 4 
ol the 2 Set: off, and bring 1 ey into Court, this 
e "whole Demand would be Silobanged, if che 
ot be 155 Defendant was intitled to be allowed T29 U — 1 
- * upon a Note of the Bankrupt's, which _ E 
| 78 1234; mm oil pp Indorſee, the. Cale as to wich | - - 
e One gert, who! * poſſeſſed of this Note 1 
3 1 the Time of the Bankruptcy, af led ta 
1 the Defendant, who he knew o d more 
Money to the Bankrupt's Eſtate, deſirit 
him * take the Note and claim a Credit 4 
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hn of ill Conſequence in Trade, if Debios 


to buy up Debts, in order to ſet them 1 
| in this Manner: They gave no Opinion how: 


tion, and the Time of the actual Indorſe- _ = = "6 ] 
| ment did not appear. Marſt v. Chambers: : „ 


% Value of the Creditors preſent, at any 
n Meeting purſuant e ee * 
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it, on ſettling wit Aſſignees, acogrdi 4 
- Hem Clauſe- 2 the r che De +4512 
fendant ſcrupled it, ankrupt won 
not vonſent; but at laſt the Defendant ven- 
ted, upon gent Indorſement (who he fad 
was a good Man) to p ee Note nos, „ 
Notice to ſet off, produced the Note . 
| oppoſed its being allowed, it appearing to be | 
e e e d ur m . — 
as the Words of 'the Act are mutual Debs If 
52 and as it was an unjuſt Attempt in N , 
. twenty Shillings in the. Foupds * Ag | 
620 Eo hief Juſtice conſidering it might, 4 3 
= inquire into the preciſe. Time 4 Lov FP Ron 
of indorſing n Nates, directed hs. i: M4 
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elieh anch merely in Neference to his Opin tg.. 
con they did. 5 t upon Metiqn for à . 7 
Trial, the Ver ict Was ſet aſide, | | 
Zoncutrence:of the Chief Juſtices the Words 

_ ofichs Ack being as before ſtated, and the 

* Defendant-having no Right te ſtand in @ Will "I 
better Condition than Scott, who con⁰,t — . 

come in for a Dividend; beſides, it Would 


to the Bankruptis Eſtate ſhould he Lo ; 


it would be, if che Nature of the Tranſae- 


be It hall be lawful tor the Aſſignees, n wth 


ol e wich the Conſent of the major Part in be ſubmitted 


to Arbitration. | 


30. ſect. 30. 
Us «6708 ta — "me Difference Wa 
| CL 


Wbt Com- F. being 


* . as non, and ay n AE 
ſoeven or by realgjy of any Marter'relat- 
ing to ſuch Þartkerupn, «to the Determina- 
. tiom of Arbitrators, or otherwiſe. to com- 
1 pound the Matters in Difference, as this. 
. . AM nees with ſuch Conſent can agree.” vr 
' bar. r he. The Aſſignees are impowered, with the 
- 4. Obaſene of Creditors, to make Compoſi- 
. 5 Geo 2. 44 tion with any Debtors to ſuch r 
c. zo. ſect. 35. g here the ſame ſhall appear 5 N 
a Goldſmith in Landon, „ 
ok » — F ro moſt of bis yy mh uh 3 
1 * to over all his Eſtate upon Oath, to 
| cans Ba Everal rſons-in Truſt, for the Payment of 
. Bis Debts, as far as his Eſtats woul pays ys he 

Chan. C. having ſuch — for himſelf and Fami- 
as was agreed u and moſt of the 

editors ſigned the end- Agreement; but 


18, W 
oer of the Perſons that ſigned, finding th 
F. had: done ſome. Act in Viblation of 
1 took out a Commiſſion of Bank- 
y. againſt the ſaid F. and ſeized all the 
ate de could come by, and pretended, 
we "and ſome of the Creditors aforeſaid, that 
Igned the A eement, and that were not 
Peiryete the ſuing out the Commiſſion, had 
Motice in due Time, though they had neg- 
lected the ſame, and that it was ſeven Months 
from the Date of the Commiſſion before the 
Commmiſnoners aſſigned; and F. and other 
the Perſons concerned in the firſt Agreement, 


3 


1 75 


Ys! and excluded by the Commiſſion of Bank- 


| > . oy _  ” ruptey, being not comprized, as aforeſaid; 
>. pfteferred their Bill againſt. the Aſſignees of | 
the Commiſſion of Bankruptcy, to have the 
cf TING ä or at leaſt to be 3 
FER. mitte 


ment, and conſequently not within the Sta- 
tutet And this Caſe is the ſtronger againſt 


Al 


BY 


Chg *. of Sining of; TY 5 
mitted to an equal Dividend with them; 
but this Court would give no Relief therein; | 


and the- rather, for that it-was made appear, 


that F. had made a Sale of ſome of the 
Goods he ff 
 Ciſmilſed che Bull Fuller” & 4. V. Lance 
2 1 up 


Number and Value ſhalt ſubſcribe' the ſame 
_ Compoſition, and after the Defendant ſhoule 
be diſcharged from Impriſonment; and upon 


a Demurrer to this Plea, Holt, Ch. J. was of 
Opinion, that a Compoſition, by virtue of 
2 Statute, muſt be final, and ſuch as will 
bind the Defendant, and from which he 


eannot vary; that thoſe Words, ſo that, in 


Things executory (as in this Caſe) — * 8 


Condition precedent; but in Eſtates executed, 
they make a Condition ſubſequent; and ſo 
is Littleton to be underſtood; that the Pay- 
ment of 25. per Pound, being a Condition 


edent to this Agreement, and wholly in 


the Power and Will of the Defendant till 
it is paid, it is therefore no compleat Agrees 


the Defendant, becauſe it does not appear by 


bis Plea, that he was in Priſon; ſo: that this 


Condition precedent may be impaſſible to 
be performed, and conſequently the Agree- 
ment can never ariſe. It is true, it might 
have been otherwiſe, if 25. in the Pound 


gned to the Creditors, but 


. been agreed to be * Wann the five 
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Scire uta on a en as Defends Compoſt 3 
ant pleaded a Compoſition for 23. in the mult be final. 
Pound; /o that it be paid within five Years 3 


after” the major Part of his '' Creditors in - 
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=. +... Defeaſance; Felubam v Cudworth..., ' 


3 * Parties, and had ſigned the „ 8 
q . 1 Fe ' Nr FOE: 2 hut this Objeé ö 1 | f 
en wakes Mis-an eee e the | oy 


A poſition. and Value was pleaded! in Bar J and che De- 
el 83. fendant, to bring bimfelf within the Benet 


: . | it be have been on che ſeventeeorh.,.of . 
„ 1 i: Time af the 5 

JJ Sr taobas — —— Tanks. 
; WEST. . it concerned particular Sort of People, and 


== 1 | he-abſconded. at thg Time, oi the 
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=o, 2 3 for 355 ; Serine ee . Wh 
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4g "An Objectian was made to a Compoſitjon, 
ff Y ti appeared to ma =_ © 
40, for ab Mh; thoſe edits who. w. 19 


F * 
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was diſallowed, hecauſe Re” 


t reste. His *, He „ on Rte 
Plea of Com- ˖ The Statute 'of 4. Tworthirds in- har 


c 


8 Wen dhe Statutes ſhews, that he abſconded ar 
N the Time mentioned, by the Statute, but did 
"OY waage e what he abſcondeds and for this 
OE: the Plaintiff * on Demurrer. 
„ Neem ve ee ARNE eee 
I Mod. 95. Wien nz pleads the; of. Two- / 
d. Raym. thirds, if he would take Advantage of the 
Bar. | Clauſe of being in Cuſtody, he muſt 


Te a 


— 


OO . __  exmber; if of the Clauſe of iAbſcapdivg; he 
Fa he-abconded for ee the | 
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a. | for thougk n g 


= | "here; che Hie al Jadgment, becouſe 
1 the Defendant did not ſhew in his Pleas wat 


but only faid it was on the 1 
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Merchant; and: who, on the nineteenth of cover any 
January, 18 Car. 2. was declared a Bankrupt; my Bees 
and the Commiſſioners aſſigned his Eſtate tO% her Title. 
the Plaintiff and others, in the Month of Nelſ. Chan. 
Oftoder, Anno 19 Cor. 2. The Defenctant Rep. 14% 
was then in Poſſeſſion of his Eſtate, and, * - 
refuſing to deliver it to the Aſſignees, they 15D 
their Ejectment. Now: thoug 


declared Bankrupt, 
nonſuited. Then. they: brought a Bill to diſ - 
cover, whether the Defendant did not know, | 
at the Time of executing this Deed, that C. | 
had committed an Act of Bankruptcy, ä 


fo to fet. forth the Fraud of obtaining te 
Deed, and to have a nu) Trial, «the Defend®® © «© 1 14) 


ast piesded his Deed, and that & was — ole 
 mdebred co him at the Time it was eecutedj, 55 95 
and demanded Judgment, whether he ſhould. . ain 
 Gikcoyer * to weaken his Title, me; nit. 
„„ pon 1 


ch W 


h the 8 4 4 1197 
Deed under Which the Defendant: held the 
Lands, was dated in February. after: e e 
. the Plainnffs Were 


1 Gladwin Sal v. Savill. 
| Purchaſers f The Aſſignee of 4 Bankrup t exhibits his 
| Goods not Bill againſt Nos Defendant, to Liſcover Goods 


0 do td of the Bankrupt, that came to his Hands 


2 Ch. Car, aſter the Bankruptcy. The Defendant by 
1 way of Plea, ſets forth, that he had no Goods | 


of the Bankrupt's, or that ever were his, 


Conſideration, and Bona ide; and that at the 


ney, he had no Notice either of the Com- 


miſſion, or of any Act of Bankruptey com. 


miitted by the Bankrupt. On Jong Debates, 


the Plea was allowed: by the Lord North,” 
and to take what — they. could before 
the Commiſſioners, or at Law. Hutchins, . 


Counſel for the Defendant, cited a former 
8 been it was mb ry Brown, 


1 3 — abi a / Man, who. ad; — 


without No- mitted an Act of Bankruptcy, but without 


rice not a& Notice thereof: Afterwards a Commiſſion is 


1 o taken out, and there being a Term ſtanding 
2 Vern. 599. out in Truſtees, the Aſſignee brings a Bill 
N againſt them and the Purchaſer, to have the 
Term aſſigned to him; and 1 diſmiſſed. 


Wilker v. Bodingtoůon. 
A. puts out 10007. at Intereſt to the 47% 


e gon India Company, and takes Bond for it in the 


Faft Hus Name of J. S. his Wife's Relation, and af- 
| Comp.in terwards A. is Bankrupt. - J. S. is ſummoned - | 


. S.s Name, ; before” the "Commiſſioners, but, dane n 


N 2 8 
999 * 1 1 
Pre. „ N 
* * 5 
* * 
p | * * ' 
; ; — N 


upon long Debs "i Plea Was . rn ä 


but what he bought for full and *hludble 
Time of the Sale and Payment of his Mo- 


g e — N 
5 2 * 
3 -- 2% 2 2 : 


b, F Wn. 


Chaps 16 Eu. for Equit 


Dun tells the Company, = WY * . 14 
| y was fibt his, but that they ſhould ' 13 
| e 4 to” the Perſon as ſhould bring te 1 
TH Accordingly! 4's Wife brought, the 1 4 1 

Bond, and received the Money. The Court 33 


| ail. not 9 J. 8. to Narr dhe Money. TT 


* Too Foreigners order Sed, i 8 1 
Goods to B. then in good Circumſtances in figned wa 12 
London, but before the Goods arrive B. Be: e. Bankrups _ 
comes a Bankrupt. If they can by any gh ” : 1 
Means prevent the coming of the Goods to coming to 1 
B. or the Aſſignees, they may; and B. or Affignees. | 
the Aſſignees, ſhall have no Relief in DOE: 2 Vern. . 
Wiſeman v. Vandeputt. 15 * 
An Award is made in an ae Suit What Award 
between A. and B. Partners in as Mills, in 42 _ 
a Reference by Conſent," and after Exce; 
tions taken to, it was confirmed by the Cont . "Oy Ow 
A. was then a Bankrupt, but not known. ts 
be ſo. A Commiſſion is afterwards taken 
out, Aſſignees brought a Bill againſt B. for vs 
an Account of As Eſtate; but per (ur. 
there appearing no Fraud in obtaining the | 
Award, but it being in an adverſary Suit, 
and the Award after excepted. to, Sc. tho? 
A. might be then a Bankrupt, yet not being 55 
known to be be ſo at the Time of the Award, = 
ſuch Award ought to Rand, Whitacre v. 
Patin. „ 
A Man had deviſed L which w were in Deviſe to a A 
: Mortgage, to be ſold, and the Surplus of Bankrupe's | 
the Money to be paid to his Daughter. ou = be. 
The Daughter married a Man who ſoon kay 1. 85 
* 3 a EI and the Commil- Eq. Caf. Abr. 
ſioners 54 
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4 1 ſhall Fo lawful for the Commiſſioners. Creditors may Os 3 3 


1 immediately to appoint Aſſignees, 7 remove At. 
which - Aſſignees ſhall be removed at the 285 oof 5 <1 
Meeting the Creditors for Choice of 97 FT 


5 = „ Aſſignees, if the major Part in Value of 5 cee . 


; : them then preſent, and of ſuch Perſons < 30. ſect. 30. N 
authorized as therein mentioned, ſhall thing 2 
" fit; and ſuch Aſſignees as ſhall be re- 3 ER" 5 * 


r moved, ſhall deliver up the Effects undo 


Ds the Aſſignees choſen by the Creditors, 04 „ 

all the Eftate; and if ſuch firſt Aſfgn en 
hall neglect, by the Space of ten 
„ (aſter Notice in Writing) to make ſuch — © 


4 Aſſigument and Delivery, every ſuch firſftt © 2 
» Aſſignee ſhall forfeit 2000. to be diſttr᷑ .. 
9 « buted amongſt the Creditors, and. to be 

* recovered by ſuch Perſon as the Commit. 
Zi} 7" 66 ſioners ſhall appoint to ſue for the —!. 5447500 
0 5 It ſhall be lawful for the Lord Chancel - Ne- * ee, 

„ lor, Se. upon Petition of Creditors, to Sees me 


make ſuch Order for the Choice of new e 4. „ 


© *: Aﬀignees as he ſhall think juſt; and in Sect. z 1. 
dei a new- Aſſignment hall be ordered, 4 —A ho 
ee then ſueh Effects of ſuch: Bankrupt ſhall „%% 
"I a clieteby effectually veſted in ſuch*new7 © © 7 oe 
Aſſignees, and it ſhall be lawful for them 2 „C OS. 
o ſde for the ſame in their Names, abd 7 ERS. 
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Notice of bn % Aſſignees in the former Aſſignment might 
E moval de 4 have done; and the Commiſſioners ſhall 
%% «cauſe publick Notice to be given in 

. — * cauſe publick Notice to be given in the 
„ two Gazettes that ſhall immediately follow 
—_ the Removal of ſuch Aſſignees, and the 
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f che Ties „ 6 are == 
fluch, how to'p2zove thetr © 
Wi "Debs and when to come 
uin; of their Right to, and 
Remedy -fo2- the Bank⸗ 
85 rupts Eſtate and Effects, 


9 77 3e os 
| 3 - Bankrupt 


. 11. Statutes and: Laus formerly made Laws to be 
„ againſt Bankrupts, and for Relief of confrued for” 


ns < Creditors, ſhall be in all Things largely cn 
and —— 4 conſtrued for Relief of 8 19. 
an 1 
* and B. were Sureties lere one . for n 7 
Payment 0 Money, and had counter Bonds Crs, Joc: en | 
to ſave them ' harmleſs. + The Money was | 


Wy Oo 5 


not paid at the Day, and the Sureties paid itt. 7 
and afterwards C became Bankrupt; and 
whether they were Creditors. within the Stk 
tute was the, Queſtion ; and it was reſolyed % roy: 
that they were. Oſborn v. Cburchman. y +50 £1 20008 
If A. is, Bail for B. either to bring in his Be. 
Body, or to pay the Condemnation Money, Stone 132. 


£ 

*. £ 3 
4a, 3 
„ Jp” 


and B. becomes a Bankrupt, whereupon A. 
ys ee. he FAR come in as * | 
-reditor., LIE HA 
1 "Tells. Land to B. who . 8 Saus of. 
comes a, "Bankrupt. Part of the Purchaſe Y Vern. 26 
O 2 8 Mon ey ern. . 


Of the Creditors, tec... Chap. 16, 


to come in as a Creditor under. the Statute, 
but the Land ſhall ſtand charged with the 


Money unpaid, though no Agr ment for 
that Purpoſe. © Chapman v. Tanner. 


Moztgagee, | Merchant ne his Land, the Mort- 


Stone. 130. may chogſe come in as dier 
2 Vern. 157 A, makes a Mort ge; and afterwards a 
RED | Cemmimon of Bapf ruptcy is taken out 
| inſt him, and Commiſſioners. make an 
Hignment of his Eſtate, and then B. lends 


2000“. to the Bapkru 720 on a ſecopd Mort- 
| of the Bankruptcy, 
: aud after warde he pets i in the firſt Morigage. 


gage, having no Noti 


„This prior Mortgage fhall not protect the 
9 e ſubſeguent to the Bankr tey. 
| e & ab.y. Sedgwick £9 a. "a 
Bakanee,- . Merchan Pas e Goods, and becomes 
Stone. 130. 5 kru pt, © Party need not come in. 
Legatee, An 1 9 59 becomes ee 

Stone 131. Sazes ſhall be rehevyed. 


maning Dez \ The. Wee e the Defendanr' 


| fendant's . Fagy cl Execution, U We "OMe" in A bs 
BWodp in Ie lie xed mp os 9 
Execution. 5 


EHV 
Stone 130. is 1001 


by 18 


Upon St One thet dy Abe an, 507 in 
tute Merchant, Exccütion upon Skatute Merchant, may 


Stone 7 come in. 


Judgurent nent And he chat Kath a Judgment for „e 
bz. 1 


may come: in before 'Execurion.: 10 


5 2 130. G 12 1555 FEA: v7 14 2 e | fo i: £5 
Purchaſer, © #. filed in F mY borrowed Money of 1 . 
Will. Rep. 757 on a Judgment, and then articled, 3 Sale of 


to B. and /afterwargs became 
* The Dr was upon Statute 


12 1 7359 = : 


7 e 4 


8 


21 Tee- 


Money not being yards A. ſhall not be bound 


Chap. 5 Of the Crediters, Sec. 


21 Far. 6. 19. fe. 9. the judgment not beg? 
executed before the Bankruptey, 6507. Part 


of the Purchaſe Money remained unpaid. It + 


was decreed at the Rolls, that the Aſſignees 
convey the Premiſſes to B. as A had articled 
to do; and thereupon B. to pay the Affignees 
the 6501. for the. Benefit of the Creditors, 
and 7. 8. to come in for à Proportion only 


with the reſt of them. Orlebur v. Hieber 


and D. of Kent.” 


K 


But though J. 5. could hor cone fo er Ibid. 739. 


the Bankrupt's Eſtate for more thian bis 
portion with the other Creditors, yet it was 
infiſted, that he ſhould be at Liberty to extend 
his Judgment againſt the Purchaſer "who 
bought the Land prior to the Bankrupte 
which ſeems to be admitted; but that"! Ge . 
cbold nor bo deemed a Furebatör until he nd 
paid tlie Remainder of the Money, which, 
when paid, muſt go to the Creditors, and 
that he was not compellable to pay it, unleſs 
upon his having a good Title made him. by 
the Aſſignees, who had the legal Eſtate of the 
Premiſſes aſſigned to them by the Comanſ. 
 Honers, 'and ſo decreed as above 


If there be an Act of Bankruptcy commit. 12 Mod. 446 


red; and # Creditor obtains a Judgment ſub⸗ 
ſegquene to it, then a Commiſſion is taken 
out; no- the Judgment is ere wobec 
A. Nj ft prius coram Holt. © 
Rent due to a Land 
higheſt Nature, and afts the Goods, Chat- 
tels, and Stock of the Tenant upon the Pre- 
miſſes: and (if chere is no'Seizure made by 
1 . in 8 of an Execution 
2 _— 


- 


rd is a Debt of: che Lenni. : 


* 


5 6 


r p m FO a ” 
2 * * U 2 * y N * Y 1 2 . n oo BL BY ad 5 N . 


1 . © 
＋ 
— ” has 


3 Ann. c. 14. 
ſett. 1. 


at Will, ſhall be taken by any Execution, 


4 tion is ſued out, ſhall, before the Removal 
4 of ſuch Goods from off the Premiſſes, by 


Of "the Creditors, &c." Chap. 16. 


or Extent, . a Year's Rent is tobe reſerved 


ior him, as appears by the following Statute. . 
No Goods. upon any Lands or Tene-,. 


« ments leaſed for Life; Term of Years, or 


<<, unleſs the Party, at whoſe Suit the Execu- 


&« virtue of ſuch Execution or Extent, pay 


* to the Landlord of the Premiſſes, or his 


„ Bailiff, all the Money due for Rent for 


Dav. 314 
* 


t the Premiſſes, provided the Arrears do 


< Rent; and in Caſe ſuch Arrears ſhall ex- 
t ceed. one Year's. Rent, then the Party at 


* * whoſe Suit ſuch Execution is ſued out, 
paying the ſaid Landlord, or his Bailiff, 


one Year's Rent, may proceed to execute 
big Judgment, and the Sheriff, or other 


* Officer, is thereby impowered and re- 


„ quired to levy and pay the Plaintiff, as 
* well the Money ſo n for Rent, as dhe 


10 Execution Money.“ 

But in Commiſſions of ee it is 
otherwiſe, and no Commiſſion: can remove 
or carry away. any Goods belonging to the 
Bankrupt, if the Landlord ſeizes for the 
Rent before the Goods are removed, and he 


is to be firſt diſcharged, even if chere are 


ſeveral Years, Rent in Arrear; but if the 


Landlord does not ſeize before the Commiſ- 


ſion of Bankruptcy carries away the Goods 
from off the Premiſſes, he muſt then come 


in as aCreditor for his Rent, with the elt of 


the — Sen +6" i 


Ws SO Do Alto 


not amount to more than one Year's - 


— en — —— 
”% 


o 2 an et n * 
— — * Wh 
> = TR por * 
N Ln ; 
— — . a. —— 
— 
* 
q . 


Hands who' became a Bankrupt. The Ten- 
ant dies, and his Executors pray to be paid 


Conſtable by due Courſe of Law, and cited 
Mar. . 1421. Ld. Macclesfield ex parte Pe- 
vj ſon, where was cited W/ right v. Dixon, Mich. 
56 Geb. 1. C. B. Goods taken in Execution by 
Milcox, Bailiff of Weſtminſter, and he died, 
Judgment and Execution ſet aſide, and ruled 0009-3060], 
_ by 5. R. That the Widow and Executrix of 
V ſhould refund the Money, though ſhe al- 
ledged ſhe had not Aſſets to pay Specialties. 
But per Lord Chancellor Hardivicte, Both 
1 che Caſeg cited are againſt Executors, and 
though the Law makes a Difference between 
done Creditor” and another, yet in caſe of 
| Bankruptcy all Creditors are upon an equal 


” Chap: al : of the Creditors, Kei 8 199 


Alſo if there are not ſufficient Goods upon ba 


the Premiſſes to pay the Landlord's Rent, ne 
can then only take what Goods there are CS 4» 
upon the" Premiſſes, and after they are ap- 

praiſed and ſold, as the Law, in Caſes of 3 
Diſtreſs for Rent, directs; then the Landlord 7 
; may come in as a Creditor for the Rent re- | -— 


maining due to him, with the reſt of _ 
Creditors under the Commiſſion. 
* a Diſtreſs for Rent, Goods were Gold; ' Diſtreſs for 


Rent. | 
77 l. 36. remained in the Conſtable's „ Via Prog 


74. pl. 7. F 


this Money by the Aſſignees, in Preference : ö 
to other Creditors. | | 
 Obje#ionz This comes to the Hands of the 


Foot; if any Thing remained in Specie, it 


be might be otherwiſe; but here the Money is 
emberzled by the Conſtable; ſo ordered the 
Petitioner to come in as a TI with the 


elk. Ei parte Dobſon.” E 3301 Mr 6th MWE- T5 ; 
W An Fa 


20 0 the Creditors, &c. Chap. 16. 


Attozner- : An: Attarney had been employed: by one 
7 Vin. Abr. a became Bankrupt; Aſſignees pętition t 


74. Pl. 8. bare "up Papers, and that the AfLQeney Wight 


in far his Demands D Pals with 
Etro: 


n Tbe Anorney = 
has a Lien upon. the Papers, ip the fame 


Manner againſt Aſlignees 25 agaigſh the 


Bankrupt; and xhongh it doth get aziſe by 
ak: expreſs Contract: os Agreements: yer Ih is 
as -effc&tual, being an implied Contract = 


La; but as % Papers received. alter 
1 7 + Riki ruptcy, they cappar be 83 and 
therefore if the Affignees Geſßßte it, kt the 


Bill be taxed, and .— Payment 2 


deliuered up; and altheugh the A 


2 Hor ee eee his Debt. Mie Creditor 
a Security. may Properly come in 
and prove bis Debt, becauſe poſſibly his Se- 


| E curity may-prave: deficient. Ex pante Bayh. 
Obliger i a. A. lends Money to R. and C. on their 
int = a 


the Obligees lader 


Nr gr Borg againſt C. aht Gt Judge: 


' lievable under ment, and takes him in Execution by a Ca. 


the Commiſ- & and — E. paid A 24% bur bring. 


fion. 
Will. Rep, lcd and poor. 4: conſentes to diſehange him 
og *P. out of Cuſtody. Ladd C. Haxcougs, decreed 
Es 2 to comèe in as a Creditor fox a Meigty: 
What remained due on the Bong, for the 
Execution being ſybſequent te. the A 


ment of the Bankrupt's Eſtate, ſhall. not ti 
_ leaſt in Equity) diſcharge A, Demand out: 
5 — * Bankrupt $ * but A _ 


3 oy 


Bonds, N becomes Benkrupt, the Commit. 
where one of 8 aſſign che aan Mm Ink bop the We: 


of; 


* 
g 
© iN 
1 8 — ? 
IF 
DINER 


* 
8 — ů — 
2 . — 


Chap. 16; Of the Creditors, &c. 
in Equity was liable but to Half the Debt, 


and C. was not the original Debtor for the 


Whole, A. ſhall have Relief only for a 
Moiety of his remaining Debt againſt the 
Aſſignees; but had the Bankrupt been the 


original Debtor, and bad borrowed all the 


Money, then 4. ſhould come in before the 


Aſſignees, as a Creditor for all his Debt. 
Ex parte Smith. 


201 


P. had a current Account with B. a flank On Money 


er, and had 3000 l. in B. 's Hands, B. paid 
P. 10001. and P. inſtead of a Receipt, gave 
B. a Promiſſory Note, B. aſſigned t e Note by a Perſon 


received, a 


Note is given 


to H. and afterwards B. became a 1 who had 


H. ſued the Note, and P. not being able to 
prove on the Trial, that B. was Bankrupt at 
the Time of the Aſſignment, H. recovered;. 


_ owi 

„the Note 
* Fened ; it 
all not be 


P. brought a. Bill for an Injunction, and for eſteemed a 


not made after it bore Date; it was inſiſted, 


the 1000 J. ſhould be taken as fo much 


e paid, and deducted out of the 30000. 


ſa ſhould come in for his diſtributive Share 
of 2000 J. Leg 


hy a Creditor. for 3000 J. and pay the 1000 J. 
Note; no Proof was made of the Bankruptcy. 
at the. Time of the Aſſignment, only 5 0 he 
could not paꝝ it, but never kept out of the 
Way. ene King; That does not 


; amount to an Act of f Bankruptcy. „ and if 
. 2 | Peo 


* * 14 N 5 


— 


the Bankrupt's Eſtate, and not 


: Receipt in the 
a Diſcovery, whether the. Aſſignment. Was, 'Hands of the 


That though this was a Promiſſory Note, it — 5 42. 
ſhould be 1 only as a Receipt, be 43. 
having at that Time Money in his Hands, _ 
and could not be imagined he intended to 

be liable on the Note at 2 ſame Time that 
ſo much Money was due to him; and if ſo, 


„ ; Whether 
5 Bankrupt's 
Factor may 
retain. 
2 . 25 400 


Of the Creditors, ce. Chap." 16, 


People are ſo careleſs to give Notes inſtead 
of Receipts, it is more fit they ſhould ſuffer 


than innocent People, who know nothing of 
their Tranſactions; Bill diſmiſſed. Patenbam 


v. Bland and Hoſkins. 
A Clothier became Bankrupt, the Queſtion 


WAS, Whether his Factor, having Cloths in 
his Hands of the Bankrupt's, might thereout 


"retain his Debt, or muſt come in as a Credi- 
tor under the Statute, and accept of a Satiſ- 


faction in Proportion with other Creditors, 


and account for the Cloths he had in his 
Hand s. Woodford v. Swaine. © 

A Merchant remits Goods to his Faddotz 
41 about a Month after draws a Bill, then 
the Principal breaks, againſt whom a dnl 
miſſion 8 Bankruptcy is awarded, and the 


"Ra" in the Factor's Hands are feta it 


bas been conceived the Factor muſt anſwer 


the Bill notwithſtanding, and come in as a 


-Creditor for ſo much as he was forced by 


5 


Reaſon of his Acceptance to pax. 


A. by Articles was to build certain Hooſes/ 


. 4 furniſhes him with Materials, and takes by 
an Aſſignment of the Articles for his: Se- 5 
curity, but before the Alignment A. was 4 


Bankrupt. e a 412 
Lord Chantal Copper, B. has a ſpear 


Equity, in as much as by what he advanced 
A. was enabled to perform his Agteement to 
the common Benefit of the Creditors, and 
therefore B. ſhall have all his Money he ad- 
vanced after he Had a ſpecifick Intereſt in the 


Articles; ; but as to what he gave Credit for? 


before, be coop 8 5 another Creditor. HW 


. 12 (3 3121 105 i : 


/ 


n : 
9204 8 A d 


doubted, and took it to be a new Point not 


Chap. 16. Of the Grediters ao -- z 


Aged Lord Chancellor pur the Caſe of A in in 


: building: a Ship, he becomes Bankrupt, 1 


after B. furniſhes Materials to finiſh it; B. 
ſhall have all his Money, and not come in 
Average with the other Creditors. Lingion 


v. Hall. 


A. lent Money to a « Maple alter a Com- Lending 
million of Bankruptcy ſued out againſt bim. Money after 
Trevor and Hutchins, - Lords Commilſioners, Commiſſion 
held, That he could not come in as a Credi- a 8 57, 
tor, but was excluded; but Lord Rawlinſon 18 155/24 


« £ 


v1 
9 © S 


yet ſettled, and that there were no Words in 


the Act to exclude him; but Lord Trevor. 3 _ 
and Hutchins held, That when the Commil- + ods 
fion was ſued out he was: bound to take No- 5H Ri 2 


tice. ' Hitchcox v. Sedgewick.'' © Bes 
A Bankrupt is committed by Commiſſion- Sutter, 3 
ers, becauſe he will not anſwer Interrogato- Stone 13 1. 


FA 


- ries; the Gaoler gives him Credit for Victu- ' 


als, he: ſhall not be relieved, although Ge enn 


come in before Diſtribution, or any Man ae 


chat truſts him after. 


If a Man trade with a Bubkevpe Deppe Creditors whs 5 
tid Act of Bankruptcy and the Commiſſion become ſo 


ſued out; Whether by Delivery of Goods, between AR © 


or Payment of Money, without Notice of "= _— 1 


the Act of Bankruptcy, the Bankrupt keep- fion, are re- 4 


ing open Trade, ſuch Perſon ſhall come in lievable. 


as 2 Creditor for ſuch See or Money: 7 tart ra 
Graſh's Cf. 1640 


«© Every Perſon who thall give Creditor Creditors on 


« Securities, payable at à future Day to 2 
* Perſons who are or ſhall- become Bank- Deby. 17 .:+ 


& rupts, upon good 'Confideration, Bona 1 3 


«; N for Money or other he not due 


before 


ee before the Time of ſuch Perſons becoming 
<« Bankrupts, ſhall be admitted to rove 
<< their Securities or Agreements, as if they 


"©. were payable preſently, and [ſhalt have a. 
6 Dividend in Proportion to the other Cre- 


editors, diſcounting 51. per Cent. per Ann. 
„ from the actual Payment to the Time 
2 wh. Maney: n have wen become 
; * . N 
„ 'Baokrup t ſhall het diſcharged 


8 & from fuch- — as if ſueh Money had 


therefrom, ©. been due befare the: n of * erer 
.. Ty © Bankrupt,” re” 


Caſenot A Trader contratgd with was E. Indies 
5 reger * Company at one of their Sales for the Por- 
2 Will. Rep. chake of « a Pareel of Eaſt India Goods, to be 
paid for at a futute Day, and before the 


mw Day of Payment he became Bankrupt. Lord 
(a) Ser che Chancellor King held this Cafe not within 
MCs the Statute, becauſe! the Goods: were = 
are no expres delivered, nor the Contract figned by t 
Wende thi Party (a) Ex parte. oh the Wag Ladis Come 
Purpoſe. pany. 

What Bondor And. av this Day, if. 2 Bond oe Note be 
Note is not given by a Trader upon a Contingency, and 
within the | — it happens the Trader becomes a 


above . Bankrapt, and then the Contingency haps 


Mal. 28, 79. Peus, this is not within the Act, neither 
2 Sera. 69. ſhall. the Debt arifiog after the Bankruptey 
2 Ld; Raym... be ſatisfied under che Commiſſion, Per Ld. 


154% Barnard. K. 5Ch. King, in Caſe of the al India Com- 
589 


: - Fs pl 4 the. Hlainxiff's. Nephew: and the Defendant's 
Daughter, a Settlement was agreed upon, 


5 FT | "MM e entered into betacen Plaintiff 


and 


/ 


of; the —— Ke. Caps 1 6, ; 


e Ufer a. "Tram of Math — 


2 rr 
© ©: 0d A x 


98 ů — . — > 9 N 
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| Chap. 16. Of the < re 


ceaſe. This Agreement Was: ſignedoandi 
had, 
9 and in all Things conformed d 


terwards for two Years and an half's An- 
nuity accrued ſince! his Baokruptcy, broughe: 
Action of Covenant; it was tried per Ch. . 


and Defendant, and alſo. before be Marriage. 


the laintiff, by a ſeparate Writing, recitibgy. 
that a Marriage was intended, and in\Can- 
ſideration thereof the Plaintiff promiſed: and- 


agreed to pay the Defendant 401. a Vea hy 


e ments, during the Plaintiff's 


ilfe; but if» the intended Huſband and 
Wie or either of them, ſhould die during 
the Deſendant' s Life, then the [Annuity ta 


ſealed .b 


the Plaintiff, the Marriage was 
Settlement made according to che! 
Articles. The Plaintiff, ſoon after; became a 


Acts relating to Bankrupts, and had his 
Certificate confirmed. The "Defendant did 
not come in under the Commiſſion, but af⸗ 


King. The nom Plaintiff. pleaded the Banka 
ruptcy and, Certificate, and it was: ſtrongly 
infiſted,, that it was within the Statute ef 
the ſeventh. of the preſent King, whereby 
Perſons inticuled to Notes payable at a ſu- 
ture Day, ſhould. come im under the Statute, 
and a Value ſet on the Debt, with Robate 
of Intereſt; but Ch. J. was of Opinion, 


this Agreement was not within the 8 
they rather, becauſe. of the Ipoſſibility oß 


ſetting a. Value on this Annwity, — 2 


three ontingencies, and Verdict far the nom 
R but upon the new Plaintiffs 
Importunity,, the- Point was referred t bs 


ed. in the Court of C. B. which: was done 


argue 
| rea all the Indaye were uf 


"ST as 2 7} 


What Credi- 
tors within 


7 Geo. 


1 


| Chap. 16. 


ſame: ds” Plaintiff brought a Bill for 
an Injunction 09 
Fit, On Suggeſtion that this Agreement 


wus 4 Fraud, being Ptivate, and not in the 


711. 


Articles. E 4 Eh 


2 Sezondly, For the Verdict was in 2 0 


Conſcivnee, [for that the now Defendant 
goght to have cbme in under the Statute, 
being within the late Act; but on Motion 


foricontinging*the Injunction, the Maſter of 


the Rolls ſaid; had it been Res initgra, he 
knbwye not what he n kt have done, but 
nowitthe Point was determined at Law, ſo 


diſallowed the. 8 for that, re was no 


Fraud Fletcher v. Batburſt. 
_ conditioned for Payment of fo wuch, in cafe 
- heiſhalf marryiſuch'a Woman, and that fall” 
ſut vive him, but in Truſt for the ſaid Wo- 
man, her Exeeutors, Cc. and afterwards 
JS. A marties her and becomes Bankrupt, 
anch kus his Certificate of Diſcharge, and 
dies, living his faid Wife, the Court held 
that this / was not barred, for that it was not 
wirhin the above Sxatute, it being uncertain 
whether this Bond ſheuld ever become pay- 


able cor not, by Reaſon! of its depending on 


two Contingencies, which had not both of 
pened at The Time of the Act of Ban 
rũptey com: 


Act directs. Tully v. Sparks. . ne wk 

The above Statute of 7 Geo. Lare oon : 
to Oreditors at à future Day certain, and 
not to mere contingent Creditors, © 148 the 


3 K. B 9 hf a f it ſeems, clear, that a 


Ang 


bf Je S gives à Bond do Scdtein Perlen 


nittedl, and ſo it was impoffible 5 
| to mike Abatement of 5 l. per Cent. as the 5 


Credi itor oy 


* 


for the Plaintiff niſi, and ſays this Matter 
came on again next Term, and the Court 
was of the ſame N 1" ahi Tully v. Sparkes. 


will be diſcharged by Certificate, by Statute 


_ that Clauſe only relates to inrolling Proceed= . 
| ings, and'this/is not a Debt due or wx. 
at the Ky -of the Bankruptcy. + COP 


| diſmiſſed, - . Jeferics. . 00 07 | 


Chap. 16. Of the Creditors, & o. 20 


Creditor could not be prejuqiced om not af 9 
coming; for if he had come in, it would © © 
have done him no Service; and Judgment 


. | Edward Cock: on Marriage, by Articles in? Vin. Abr, | 


1716, covenanted to pay Truſtees 4000 l. 72. Pl. 85 
in caſe he ſhould die, leaving a Son and 
other Children, who ſhould arrive to twenty- 


one, equally, Sc. C. becomes a Bankrupt. 


and has à Son and four other Children, all ieee ee 
Infants, who prefer a Petition, praying, thaͤa e 
ſufficient Part of the Eſtate migbt be ſet 


apart in order to be divided when, £5. 
Ld. Chan. Hardwicke, It is uncertain, whether 
ever any Thing will become due; and be- 
fore 7 Geo. 1. c. 31. it was a Queſtion, whe- 
ther Bonds or Promiſſory Notes, payable at 


a future Day, rhough certain in all Events 3 
| could: be We and the Difference port n 


"ach. Gi pi 
danse Bak here hom is it poſlible 1 def 
juſt the Difference upon a Contingene ß, er 


which may never happen: He allows thgjge 
Caſe upon Bottomree-Bonds, where Contin- „ 
gency had happened before a Diſtribution 
actually made. Ohjection, That this Demancg 


5 Geo. 2. c. 30. But per Lord Chancellor, 


* * 


1 * 
4 SEA be * mY 1 
2 . Fl ; * 765 * 15 & J #0 * \ — 
. c 1915 ait 1 40 V 41160 ? 1.3 #7 1 
. * 
. . 7 8 * 7 


20 „ Of the Creditors, c. Chap. 16. 8 


| Conftraftion In 2 4 Queſtion about a Bankruptcy, the 


of 7 Geo. Chirf Juſtice held, that though the Pream- 


as to Bonds e of. 7 Geb. c. 31. ſpeaks only of Bonds 


5 e ; given for Goods in Trade, payable at a fu- 


__ 1211. ture Day, yet the enacting Words extend 


to all ſort of Bonds for the Payment of 


Money; and that the Words ſuch Security, 

: | do not mean Security for ſuch a ſort of 
Debt, but Security by Bonds, Bills, n 

a Er. -$waine u. De Mates: .. 

a * to 


pay Money at à future Day, fubſequent to 


Why 7 Geo. A Creditor on a Bond, with, Gb 
was made. 


2 Id, Raym. n Act of Bankruptcy, could not, before 
2549 · 


9 8 Security eee that Ack re- 
* __ _ Cites it to have been a Queſtion ; for Remedy 
,  Whereof that Act was made, and ſo was the 


I Orne of all the Judges, T; ws v.Spurkes. 


Tig Bil, e. “ « Notes, or other Penſcnal tity For — 
eee 42 on aur few e 
may petition * Do Fr of Bankroptey'7i en p jp 


_._ fora Com- 3 COT 
-_ _ miſſion. 5 Geo. #: c. 30. A. 22. CENT i AL i EDS The FRET 

1 FER RATS 9 305 1 29 4343 Cha 4 7 'Þ 3 23 Pe 

Obligee in The Obligen ia any Botromtee or Ref | 


Poe, 6 edle Bond, and the Aﬀured in any 
oy admitted « P, of e made and entered 
to aim. « irn upon and valuable Conſidora- 


19 
| 6. d. vs tion, bons fides. 1 = y twenty · hint Day 


he admitted. to 


Fol Oilober 1 746; ſhall 


I chim, and: after the * . 
e happe ned, to prove hie ber, or their 


"op Debe and Demands, in reſpect of ſuch 


i Bonds | or ö of asel, in like 
| manner 


. 


mow e. 41; be. admitted to prove ſuch 
t, on to have any Dividend before ſuch 


for 1 


s dinth Day of Ofober, any Commiſſion of _ W I 


the ſeveral Statutes now in Force againſt 


l Chape rs. of the Crodivirs, &. N 209 


c manner as if the Loſs or Contingency had 
ce happened before the Time of iſſuing of 
ce the Commiſſion againſt ſuch Obligor or 
ec Inſurer; and ſhall be intitled, and ae 
e have and receive a' proportionable Part, and to receive 
<« Share and Dividend of ſuch Bankrupt's 2 Dividend of 


C Eſtate in Proportion to the other Credi- 1 


e tors of ſuch Bankrupt, in like manner as 


e jf ſuch Loſs or Contingency had 1 

before ſuch Commiſſion iſſued. ens 
c And that all and every Perſon againſt Bankrupt dit 

4 5"Whons! from and after the ſaid twenty charged from 

« Bankruptcy ſhall be awarded, ſhall be N 

«e diſcharged of and from the Debts owing 

ery” him, on every Bottomree or Reſpon- 

e gentin Bond, and ſhall have the Benefit of 


„ 


<« Bankrupts, in like manner, to all Intents 3 
e and: Purpoſes, as if ſuch Loſs or Contin- 
i gency had happened, and the Money due 
ein! reſpect thereof had become payable 


* before the Time of the Ling" ſuch Com- 2 


4 7 


2 


e miſſion.” 


e At Tuch Meeting as mal be appoinarc; Creditors how 
&« for the Choice of Aſſignees, the Com- to prove their 
« miſſioners ſhall admit the Proof of any Ew FSR 
& Creditor's Debt that ſhall live remote 30, 5 : 

e from the Place of ſuch Meeting, "by ©. 
e Afﬀidavit or ſolemn! Affirmation, and 


« permit any Perſon duly authorized by 


«© Letter of Attorney (Oath or Affirmation 
<« being made of the Execution thereof, 
«: kither by an Affidavit fworn, or Af firma: 
& tion made, before a Maſter in Chancery, e 
_ 5. Extraorditiary, or before the 


ED, : 
> 2 
, _ 
R [+ 
5 * 
x 
— 2 
© 8 Z 
- * * 
Lay ö 88 
w 7 
. 8 
— Po 
1 7 
Fe * 
. * 
5 4 
* „ 
2 
M4 1 
. 
* « 
* 
4 * 
2 -#1 
z * 
8 
* ; 3 
4 3 
£ b 
. 1 
* * 
8 3 
* > 
* 34 FR 
2. 4 
* .F 
7 7 
8 
3 7 
. => 
IE 9 
* 2 
2B Y L 
3 
bs 
Su = 
3G 5 
*. 
* . 
7 5 
* 
1 
1 I® 
N 45 
9 1855 
. 
* 
EY * 
E 
. 2 
* 
* 
* 
* 
Ko 
1 
. 
5 
. 
* 2 
2 
3 
& * 
N 1 pn EN: d, 
FT ; ” 
* "3+: 
1 
= 
2 
1 « 
& 


5 Geo. 2. c. 


Creditors reſiding in foreign Parts, ſuch 
3 * Afidavits or Affirmations to be made 
before a Magiſtrate, where the Party 
fall be reſiding, and ſhall, together with 


« ſuch Creditors Letters of Attorney, be 


f < atteſted by a Noiary Publick, to vote in 


„the Choice of Alignees, | in che Place. a. 
Creditors © ſuch Creditor.” ON 
Proof rejected A Creditor offered Proof of his Debt. 


| by "> regs which the Commiſſioners diſallowed, where- 


heard by the upon Application was made to the Court, 


Court. Who at firſt declined to meddle with it, but 
Ch. Caf. 275. at length confented to hear the Proof. Anon, 


Penalty on 
Creditors | 66 If any Nn ſhall bafore the — 4 PA 


ſwearing to 4 
falſe Debts. = are or by Affidavit OT Affirmation 


e any Bankrupt, which is not really due, 
© knowing the fame to be not due, being 
* convicted by Indictment or Information, 


* ſuch Perfon ſhall fuffer the Penalties in- 


flicted by the Statutes againft wilful Per- 
I jury, and ſhall be liable to pay double the 
Fetitioning © Sum fo ſworn or affirmed to be due.” , 


 Ereditortopay 4 Creditor who ſhall petition for and ob- 


Colts of Com- ( 
miſſion till Ar tain a Commiſſion of Bankrupt, ſhall be 


| Ggnees choſen, ** Obliged, at his pwn Cofts and Expences, | 
5 Geo. 2. c. © to-fue forth and proſecute the ſame, until 
30. ſect. 25. % Aﬀi ignees ſhalt be choſen of the Bank- 


To be at the *-rupt's Eſtate and Effects. 


Expence of 3 In Cafe: any Bankrupt being i in Bilſon 
bringing 4 or in Cuſtody, at the Time of iſſuing the 


Bankrupts in 


Caſtody be- Commiſſion, and is willing: to furtender 


fore Commiſ- and Ae to be eee according to 
3 "te : 


foners. 


.. G viva 3 M's in | Caſe 1 


© exhibited unto them, ſwear or affirm, That 
30. ſect. 9. any Sum of Money is due to him from 


= * 
3 23 9 


6 


* 
cc 

1 
* 


covered by Action of Debt in any Court 


Chap. 16. Of the Creditors,” &c. nie 


the Directions of this Act, and can be 5 Geo. 2. e. 
brought before the Commiſſioners and 30. ſect. 6. 


Creditors for that Purpoſe, the Expence 
\ thereof ſhall be paid out of the Bankrupt's 5 
Eſtate and Effects. 


„The Creditors of the Bankropt are to To be heard. 


be allowed to be heard, if they ſhall think 282in# the. 


Yu w ._ _. Allowance of 
fit, before ſuch Perſons to whom the Con- nee 


ſideration of the Certificate ſhall be refer-' Certificate. 


red by the Lord Chancellor, Cc. againſt 5 Geo. 2. e. 


making and confirming the ſame.” 30. ſect. 10. 
& Gaoler or Keeper of Priſon to which May recover 


Bankrupt is committed, ſhall, upon Re- 100. of 
aoler, on 


gqueſt of any of his Creditors (who ſhal] ding reſuſed 


ſion, and produces a Certificate thereof Bankrupt, 


under the Hands of the Commiſſioners) Priſoner. 


forthwith produce and ſhew ſuch Bank- 5 Geo 2. e. 
N 


rupt ſo committed, to any ſuch Creditor x 


requeſting the ſame; and in Caſe ſuch 


Gaoler or Keeper ſhall wilfully refuſe or 
neglect to ſhew ſuch Bankrupt to ſuch : 
Creditor requeſting to ſee him, he ſhall' 
forfeit the Sum of 1007. for the Uſe of 

the Creditors of fuch Bankrupt, to be re- 


of Record at Weſtminſter, in the Name of 
the Creditor requeſting the Sight of ſuch 

bane 35 ooo gre * N 
% Every Creditor who ſhall have proved May inſpect 
his Debt, ſhall at all ſeaſonable Times gf 


have free Reſort to and inſpect the Aſ- Accompt. 


* ſignees Books of Accompt, in which are ; Geo. 2. c 
entered the Money, or other Effects by 30. feck. 26. 
them got in or received, of the Bank- eg 
rupt's Eſtates, as often as he ſhall think fit.“ 


Fs. - ne E 


212 
Debt ſor 


WE | Chdce of 4844 


ſignees muſt CG 


. F 5 1 
Þ WY 
3 ® 
. 3 K 1 5 
„ 2 4 4 6 
# Þ 3K | be O cc 


Geo. 2. C. 
30. fee. 27. 


cc 
"£6 


May remove 


2 ſect. 00 4 


ce 


1 
A 
* 


(„„ 


Beſore chuſing 
Aſſignees, to ee 


a Thdl 8 
remain. 

5 Geo. 2. c. ug 
355 ſect. 12 cc 
/ £6 
cc 
c 
| (( 

Creditors may 


come in within c 


. four Months 46 


after Commiſ. . 
ſion iſſued, and © 
at any Time 
before Difiri- <4 
bution... 1 Jac. 
c. 15. ſeck. 4. 
May prove * 
> Debts without 
paying Con- 
tribution. «6 
5 Geo. 2. c. 
30. ſect. 25. 


_ Aſſignees. cc. 
0 gi 2. Cas 


Of 'the Creditors," &c. Chap. 160 
* No Creditor, or any other Perſon on 
his Behalf, ſhall be permitted to vote in 


the Choice of Aſſignees, whoſe Debt, or 
the Debt of the Perſon ſo authorizing him 


to vote, ſhall not amount o us Sum of 


101. or upwards.” 


* 


53 ( 


«Aſſignees may be removed or r diſplaced 


at the Meeting of the Creditors for the 


Choice of Aſſignees, if they or the major 
Part of them (whoſe Debts reſpectively 


amount to 100. or upwards) then preſent, 


think fit.“ 


and of ſuch Perſons duly ebene, . 


“ Before the Creditors ſhall proceed to the” 
Choice of Aſſignees of any Bankrupt's 
Eſtate, the major Part in Value of them 


then preſent, ſhall, if they think fit, di- 


rect in what Manner, how, with whom, 


directed.“ 


eee 


+ 
* 


and where the Monies ariſing by, and to 
be received from Time to Time out of 
the Bankrupt's Eſtate, ſhall be 
and remain, until the ſame ſhall be divided 
amongſt all the Creditorsy as by this Act 1 is 


aid in 


Any Creditor e e ths within four 
Months after the Commiſſion ſued forth, 
and until Diſtribution be made; and if the 
© Creditors come not within four Months, 
the Com miſſioners may Proceed to Diſtri- 2 


\ 


« Every: Credhor of the ikke tall | 


be at Liberty to prove his Debts under the 
Commiſion, without paying any Contri- 


bution or Sum of Money whatſoever; for F 
e or on Account of ſuch Debt. we : 


4 4 -_ % 
r ]⁰ 1 00 apt ORGY IHE ARA O! ] WP -. . I A IR ror tre 


A Com 


cur. 162 Of ts Ge Kc. I 2 3 I 


A Cotnihifon of Bankruptcy was takeh Chi Cal. n 
out againſt T. F. the ſeventeenth of Novem- - = 
ber 16756, but proſecuted only by, R. the 
other Creditors conſenting, that Excoutidg of 
the Commiſſion be forborne a Month; but R. 
did not conſent thereto, nor knew thereof : Z 
but R: proſecuted” and ſued M. who had 
poſſeſſed the Eſtate by AMghment of "the 
Bankrupt. It was inſiſted at the Trial, that 
E. (the ſuppoſed! Bankrupt) was not ſo. R. 
had a Verdict, and the four Months were 
out; three Weeks after ſhe petitions o 
admitted into the Diſtribution, and now . | 
would contribute to the Charges, the Suſ⸗ TV 
penſion of executing the Commiſſion having 1,0 
een fo ordered by the Chancellor; and now 
kis Lordſhip directed her ta be admitted 
into Conttibution. Ruſoworrth v. Forth. 
After Diſtribution and four Months it ls Creditors may, 
aries arguendo, That other Creditors come in after 
could not come in to diſturb the firſt Diſtri- engem | 
bution, but might come in for the Reſidue, put #7.” 
of which no Diſtribution, was made. Hard- diſturb former - © 
ig v. 2 | | N gp = 
| 2 -al. e 3 


{ 


$36 1546 
The Goods and Eſtate of Bankrupts who Creditors to 

commit. Felony, ſhall 80 and be divided have Goods, | 

among the Creditors — Relief under &c. of a Bank» 


rupt Felon. 5 
the Commiſſion. 5 Geoc/a 6. 4, 


„„ | 30. ſect. 1. 1 Jac. 4 40 2. Stone 126, hae 


— 


ES + « If any Bankrupt, after a Commit jon Creditors re- 
« iſſued againſt) him, ſhall pay any Money ceiving more 


ce to the Perſon” who. ſued out the ſame, or 1 e ? 
others, 

* deliver him Goods, or other en ſhall for feit 

| h 5 | F. 3 for the ſame. 


Oreditors to 
reward Diſ- 
coverers of 

Bankrupts 
Effects. 


5 Geo. 2. c. 
30. ſect. 20. 
af the ſame 
Statute. 


— 


Of the Creditors, &c. Chap. 16. 


© for his Debt, whereby he. ſhall privately 
e receive more in the Pound than the other 
„Creditots, ſuch Payments or Satisfaction 


* given ſhall ſuperſede the Commiſſion, 
«* and the Lord Chancellor ſhall award to 


* any Creditor petitioning another. Compi 
e ſion, and the Perſon taking ſuch Goods, 
£ of Satisfacten, ſhall forfeit all he has re- 
c ceived, or the Value thereof, to be divi⸗ 


4 ded amongſt the Bankrupt's other Cree 


iter, 

Every Perſon who ſhall liter the Time 
& allowed for Bankrupts to {ſurrender and 
* conform) voluntarily make Diſcovery of 


any Part of their Eſtates, not before come 


© to. the Knowledge of the Aſſignees, ſhall 


be allowed five Oe and fuch further 


** Reward. as the Aſſignees and the major 
« Part of the Creditors in Value, preſent at 


1555 „ e of _ nnen ſhall n 
rn 


4 hk (3 
. . 2 N o 
4 ® 


45 , F 


CHAP. XVII. 


Unyen Creditoꝛs ſhall be al- 
lowed N fo; their 


3 


F a Trader, being. indebted on emp le —_ and 
Specialty - 


1 Contract, pledges Goods for the rn 

ment, and promiſes, Intereſt, ſuch Creditor have Thc, 
ſhall have Intereſt, even between the Act of 7 Vin. Abr. 
Bankruptcy and the Commiſſion; and for 110. (B. a). 
Debts on Specialty, the Creditor ſhall have Pl. 24. 
| Intereſt” as well between the Act of Bank- 52 


— 22 


ruptcy as before. Crofy's CaſmſG. 
A Mortgagee ſhall have his Intereſt run on 8 


upon a Bankropr s Eſtate, becauſe he hath a 7 ha Abr. 
Right in Rem, but as to dene Intereſt it "Ul 5 a.) 


© ceaſeth on the Bankruptcy. 


And in general, whenever a Creditor woeld All Creditors 
be intitled to Intereſt in an Action at Law, _ are inti- 
he ought to be allowed it under a Commiſ- 1 hour: 
ſion, for none but legal Debts can be reco- 
vered in the one Caſe, or admitted to be ps a 


proved in the other. 7 6/6 ares 


— "> -4 * — B * * 4 ** * * 
| . — 
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ſurrendering 
within 42 


128 ee 


£07 H A pt. Xun 


Ot b che Bankrupt's Duty, 
Surrender, Punichment, 
Pꝛotection, Allowance, 


Certiticate and Diſcharge, 


under joint and 9 


Commilüons. Mt ni 


Bankrupt nc not! « 215 any Perſon, — * Gall 1 Tong lac ö 
rupt, and againſt, whom a Commiſſion 


* 91 Bankrupt under the Great. Seal ſhall. 
ebe, iſſued, whereupon he ſhall. be. declared 


"7 6 Bankrupt, ſhall, not, within forty-two, Days 
5 8 after Notice in Writing left at: the uſual. 


2 


4. Place of Abode of ſuch Per ſon, or. Per-, 
“ ſonal Notice, in Caſe ſuch Perſon be in 
„ Prifon, and Notice in the London Gazette, 


40 ſurrender himſelf to the Commiſſioners, 


Submitting to ce and ſubſcribe ſuch Surrender, and ſubmit 


be examined 


conforming 
to the Sta- 


rytes, 


« to he examined ppon Oath, or ſolemn, 


60 Affirmation, and conform to the Statutes 
concerning Bankrupts, and upon his Exa- 
& mination diſcover all his Effects, and how he 
has diſpoſed of his Effects (and all Books 
and Writings relating thereunto) of which 


* | 
| 


ehe was poſſeſſed or intereſted, or whereby 
* ſuch Perſon or his Family has or may 
f* expe&t any Poſſibility of Advantage (ex- 


F* cept ſuch Parts as ſhall have been, bona 


5 ” fe, — of in the my of his Trade, 


** and 


' 
5 
: |! 


. 1 18. of the Bankrupt c : 212 


and except ſuch Money. as ſhall have been. 1 

< laid out in the ordinary Expences of W oben 
Family) and alſo upon ſuch Examination 
3 Bel up unto the Commiſſioners, ſuch — +11 © 


ce 


zart of | his Effects, and all. Books and "Wri- : 


JE. 


< tings... relating thereunto, as ſhall be in 
00 fg Power, 1 zneceſſary Wearing Ap 
t parel of his Witt and Children 1 Song 
7 then the Bankrupt, in caſe of Default, 
in not ſurrendering and ſubmitting AS; 
«< aforeſaid, ;, or in caſe he ſhall conceal, 
Ce or " embezzle . his. Eſtate, to the Value, Or "> 


of 201. or any Books ef Accounts or zling 8 2 


to 20 J. Va- 


55 Writings, relating thereto With Intent, to, 
cc defraud... his. Creditors, 9 being Con: Death Wich- 
* victed by Indictment or Information), * "ERA to | 


60 be. 8 0 80 of Feleny, without B ACT, +23 £}-; 41 


* nefit; of Clergy, and ſuch Felon's Ggods Good, eaſes go 


44710 Eo ſhall go [Hobie Creditay OrS 10 Creditors. 8 


6 ſeek) g Relief! 5 15 ſuch miſſion.” 2 os. 87 * 0. 


Stone 1265 130. PD, à Chandler, was , 1 Years 
ago on this Law, and one Alexander eh n alter. in 


3 411 


Are St, Nee. in the een S 0 8 10 NN pls . 


? 4 


Hl If thall; be: win] for the 1 1655 Lord Chan- bo 


<< cellor to enlarge the 9 — for. ſich, Perſon celor, Ge. 


5 may enlarge 


« ſyrrenderipg .himſelf, and; iſcavering, ie rin for Sar - 


c Effects, 1 12 e Sing. 5 1 


cc Ordengfo 
6 Perſon was to en Wa | 

Upon Certificate made undet 1 TTY. 1 
. 0e and Seal of the Commiſſioners, that A conforming to 


de apprehend- 


„ Commiſſion. is iſſued, and the Perſon ,5 © Woe. 


# FRA: 8 them to become Bankrupt, cans we 
| 3 er the Judges or 


Jae, to ſuffer - 


E 
. 


21 218 


| Juſtices of the © the Juſtices of the Courts of 1 U Bench, 
Ponce. 5 Geo. et Common Pleas, of Barons of the 


97 the Bankrupt's I Nc. cr 18. | 


durt o 


LI Eq 30. &* Exchequer, and all and every the Juſtices 
r „4 of the Peace within England, Wales, and 
1 * «© Berdvick upon Tweed, 95 255 I, upon Applica- 
i tion, gtant their Warrants under r 
1 « Hands and Seals, for taking ſuch Perſon, 
I! * and him commit to the Common Gaol of 
— the County where he ſhall be ſo taken, 
1 n od be thall de Neos. 
Mm 5 * by Order of the ſaid Comtniffioners by 
| 3 Warrant under their Hands and Seals. 
19 80 e If fuch Perſon, ſo taken, ſhall, within 
ech Con- . « the Time of Times allowed by this. Sta- 
2 (Be < tute for that Purpoſe, ſubmit to be' exa- 
of the Ad. ** amined, and in Things conform as if 


| Ibid, 1 5. © he wa. firtenllered,” as by this. Statute is 


18 


1 \ 


SY 
$41} E/ĩũ5“Qk a 


4 required, then he, ſo ſubmitting and con- 


5 > < ; ot forming, ſhall have the it of this 


C Statute, to all Intents and Purpoſes, as „ 
* he. had nanny ng in and fp rendered 


Z ac him . 


2g. Abr. 99. A. was declared 4 Bankrupt, and the 


40 


. 


1 + 


. Commiſſioners being informed that he was 


_ embezzling and concealing his Effects, and 
- fraudulently conveying away and alienating 
his Eſtate, as. it neceſſary to have him 


before them, before the firſt Day appointed 
in the Gazette for his Examination ; and ac- 


_  "cordingly, at the Requeſt of the petitioning. 


Creditor, they ſummoned him perſonally to 


attend them, to be examined touching "the" h 


uad Complaint; and, upon his refuſing 'to - 


comply with the Summons, they got a 
77 2b Judge's Warrant, and the Bankrr , "by 
_— thereof, was committed to Rate, 


Chap. 18. of tbe Barikrupt 5 &&. 259 
and upon his being brought before the Com- 
miſſionets, - purſuant to their Warrant di- 
rected to the Keeper of Neugate, and refti- 
ſing to be examined, they re- committed him 

to Mugate, there to remain, without Bail or 

| Mainpiize, aecording to the Intent of the 
Statutes in chat Caſe made and provided; and 

upon” the Bankrupt's Petition, the Commiſ- Ri 
fioners Right of committing” the ne 25 He” 
was (among other Things) conteſted; but 
upon great Debate of this Matter; Lord 721 
Chancellor - Hardwicke was clearly of Opi- 
nion, that the Commitment by the Com- 
miſſioners was legal, and therefore his Lords 
ſhip ordered, that ſuch Part of A. s Petition 
as prayed to be diſcharged out of Ftiſon, WE. 
| ſhould" be diſmiſſed. Ex parte Lingood. IT. 
If herefuſes to be examined, or to an- Refabog ks 
© ſwel fully, the Commiſſioners may com- examined, 2 
5 ee u Priſfonce gl 15 eee be impriſoned. 


nom: 92 * Jae. e. 18. 

i 1 | ſeck. 8. 
. „ In Caſe & ao Ak ſhall feine Or not an- 
46 to anſwer, all not fully, to the Satiſ, ſwering In- 


4 faction of the Commiſſioners, all lawful . e 
Queſtions put to him by them, as well by e © 30. 62.16, 
4 nt of 1 5 as by Interrogatories in 
4 Writing, or refuſe, to ſubſcribe his Exa- 
* mination. ſo taken down, ar reduced int : 
6c Writing as aforeſaid, (not having a reaſon - 
able Objection either to the Wording there, | 
of, or otherwiſe, ta be allowed by them) N 
44 it "ſhall and may be lawful to and for the 
6c c Commiſhoners,. by Warrant under their 
% Hands and Seals, to cor mit him to ſuch 
1 e as 1 ſaall 6 tl & fit, there. to re- 
E main 


Of the Banbruptis 8&6. Chap. 18. 


main without Bail or Maioprize,- till. ſuch 
Time as he: ſhall ſubmit. himſelf to them, 
and full Anſwer make, to their 1 5 
ito all ſuch Queſtions, as-ſhall» be! py 
bim as aforeſaid, and ſign and ſubſcribe be dch 
Examination as aforeſaid, according to the 
Feitrue Intent and Meaning of this Act. 
Queſtions "_ £6In caſe any — —_ be committed 
Pee by the Commiſſioners for refuſing to an- 
ya 24, pony 4 ſwer, or not fully anſwering, an Queſtion 
Thid. 3 put to him by them by Word of Mouth 
dor on Interrogatories, that they „hall, in 
niir Warrant of Commitment, ſpecify 
estas: ede een 

If Habeas In caſe any Perſon; committed by. the 
Corpus < Cornmiſſioners: Warrant by virtue of this 
; , or any other Act now in Force concerning 
3 wy econ" q **'Bankrupts, ſhall bring any Habeas Corpus, 
1 ee sim order to be diſcharged from any ſuch 
| Jhid: $6818, % Commitment, add on the Return of any 
Sep before. 4c ſuch. Habeas Corpus, there ſhall appear 


* 855 656 4 any ſuch, Inſufficiency whatſoeyer in the 
5 Are «Fg m of the Warrant, whereby ſuch Per- 
f 5 ole 90717 © ſon. was comnitted, by Reaſon” whereof 


py + ane the, Party might be diſcharged from eh 
l 0b -> & Commitment, that then it ſhall and m 

ce be lawful for. the Court 92 7 ge, 8 

«whom ſuch Patty ſhall be brought by 

1 Habeas Corpus. as "aforeſaid; and ſuch 

Court or Judge ſhall and is hereby re- 

1 6 quired, by Ru e. "Order, . or Warrant, to 

commit ſuch” Perſon to rhe fame Priſon; 

e there to remain as aforeſaid; until he ſhall 

| ce conform as. aforeſaid, * utleſs it mall be 

88 made appear to focht Court or Judge by 

the Party committed, that he has "Fully . 

> Mifirercd all lawful Queſtions put to him by 

. 


1 


; Chap. 18. Of- » the Ban, ruhte, Kc 1 " "0 r | 
the Commiſſioners; or in caſe ſuch AY | 


e as committed for not ſigning his Examina- 
tion, unleſs it ſhall . — to ſuch Court 


or Judge, that the Party fo committſd. 
had a good and ſufficient Reaſon for reſu- gy 
{ſing to ſign the ſame. 
If upon his Examination it ſhall appear Aba 
<« that he has committed any wilful or Cor- See 
& rupt Perjury, to the Damage of his Cie- Perjury'of * 
editors, to the Value of 101. and be con- ak a * 
t yicted' thereof in any Court of Reco rd, I e. 1 . 
dhe ſhall have one of his Ears nailed” to 1 
. the Pillory, and cut off. F 

1 Every Bankrupt, after AM ignees of his * to 
55 Eſtate and Effects ſhall be choſen and deliver up 
<< appointed, ſhall forthwith deliver vp upon Books * 
«; Oath, (or being one of the People called e £ 
e Quakers, upon ſolemn Affirmation) before ſignees on 
< one of the Maſters in Chancery, or before Oath: 5 G. 
% any Juſtice of the Peace within his Juriſ- 2-0: 30. fe 


diction, unto ſuch Aſſignees, all his Books! „ pq 


* of Accounts, Papers and Writings, Hot ont 
< ſeized by the Meſſenger” under the Com- 
© miſſion,” or not before delivered up to the eee een 
© Commiſſioners, and then in his Cuſtody or e 


ce. Power, and diſcover ſuch as are in the 
Cuſtody or Power of any other Perſons, 
„that any ways relate to or concern his 
& Eſtate or Effects. 14 

„ Every" Bankrupt, not in Priſon or Cal: Toattend 55 
5e tody, ſhall, at all Times after Surrender, ret Wag 


<« he at Liberty, and ſhall attend ſuch Af. Lbid. Sh 4 
4 fignees, upon every reaſonable Notice in Len 
„ Writipg for that Purpoſe given by them 05 N 

< unto fuch Bankrupt, Or left for him at 4 4 4 


66 his Houſe or Place' of Abode, in order to 
BY 2 FF: on l . 00 aſſiſt 


At Liberty W 
| & wal, at all ſcaſonable Times before the 
9 Expiration of the-forty-two Days, or ſuch 


inſpect his 
Books, He. 
And to take 
2 

them. 5 Geo. 


2. C. 30. 
20 3. 


E63 


« alft, « _ ſhall abit, Lach Aﬀignees in 
« making out the Accounts of "his „Ee 
46 and Effects. . | ; 
Every Bankrupt, rin 8 


<« further Time as ſhall be allowed to him 
to finiſh his Examination, be at Liberty 
N to inſpect his Books, Papers and Writings, 
4 in the Preſence. of the Aſſignees, or ſome 
*r Perſon to be appointed by them for that 


| ; « Purpoſe, and to take and bring with him 


RE | 


i 


4 And" © be fg 
from Arreſts, 
Cc. during 

Examination, 
If not in Cu- 
Kody before. 


op f 


2 1 
Officer to dif. 
charge him, 
upon proda- 
cing Com- 
miſffioners, 
Sc. Sum- 
mons. Ibid, 


44 for his Aſſiſtance ſuch Perſons. as he ſhall 
ee think fit, not exceeding two at any one 
„ Time, and to make out ſuch Extracts 
and Copies from thence as he ſhall: think 
e ft, the better to enable him to make a2 
4 full and true Diſcovery of his Eſtate and 
« Effects. 

The ſaid Bankrupt ſhall be [i from all 
7 Arreſts, Reſtraint or Impriſonment, of 

e any of his Creditors, in coming to ſur- 
« render, and from his actual Surrender to 
« the Commiſſioners for the forty-two Days, 


or ſuch further Time as ſhall be allowed 
« him for finiſning his Examination, pro- 


<« yided he was not in Cuſtody at the Time 
« of his Surrender and Submiſſion | to a 


< examined. 
„If ſuch Bankrupt ſhall be arcefted hw” 


1 Debt, or on an Eſcape Wärrant, coming 


e to ſurrender himſelf to the Commiſſioners, 


* or after his Surrender ſhall be ſo arreſted 
<« within the Time before mentioned, Wo 
then, on producing ſuch Summons or 


6 ONS, under che Hands ef the Com- 


* * miſſioners 


N Chap. I 8. of the en Sc. 


<« miſſioners or Aſſignees, to the Officer ho 
« ſhall arreſt him, and making it appear to. 
& him, that ſuch Notice or Summons was 


E..- ſigned by the Commiſſioners or Aſſignees, 
L and giving him a Copy thereof, he ſhall be 
immediately diſcharged.” 


If any Officer ſhal detain ſuch Bankrupt Penalty on 
« (after = ſhall have ſhewn ſuch Notice. or Officer de- 


cc taining him 
Summons. to him, and made it appear it . 


ing Aſſignees. 


& was ſigned as aforeſaid) in his Cuſtody, he 
4 ſhall forfeit and pay to ſuch Bankrupt for 
« his own Uſe, 51. for every Day he ſhall 


6 detain him, to be recovered by Action of How recover⸗ 
Debt in any Court of Record at Weſtmin- able. Ibid. 


« fer, in the Name of ſuch wann, with 
« full Coſts of Suit.“ 


In the Month of July 1732, Aa Commi:D Dav. CY 


en f Bankrupt iſſued againſt Philip de 
Fries, of Lemon ſtreet, Goodman's Fields, in 


the County of Middleſex, Merchant, and he 
was declared a Bankrupt, and was required 


to ſurrender himſelf to the Commiſſioners on 
the ninth and ſixteenth of Auguſt, and the 


ninth of September following. 


Upon the Meſſenger's 3 the 
Warrant of Seizure, which was three Days 
before the Service of the Summons upon 


him, he had without Reſiſtance delivered 


up his Keys and Effects to the Meſſenger, 
and promiſed to ſubmit to the Commiſſioners, | 


and comply with the Directions of the Act. 
The Summons was not ſerved upon him 
until the . firſt Day mentioned for his Sur- 
render, in the Gazette; and about an Hour 
after the Service of the Summons, and be- 
tore he ſurrendered himſelf, the Bankrupt was 
| arreſted 


7 


a» — 
* * 4 


Bankrupt's 


Perſon, when 
Plaintiff became a Bankrupt, to which the 


protected. 
3 Keb. 616. 


of 11. Bankrupt's, 5, | &e. Gig. 18. 


Arreſted ! in his own Yard, the Bailiff having 
got over the Wall; and he thereupon peti- 
Bed" the Lord Chancellor, amongſt other 
Things, to be diſcharged, and ſuch Petition 
came on to be heared before he had ſurren- 
dered himſelf to the Commiſſioners: : And 
upon hearing the Petition the Lord Chan- 
cellor King, fo far confidered what he had 
done (and which was all that he could then 
405 AS 4 Compliance with the Act, that he 
| held that he oüght to be diſcharged ; but he 
diſſuaded the Bankrupt from ſuing g the Offi- 
cer for the Penalty; whereupon an Order 
Was made accordingly by Conſent. 
In Debt on Obligation, the Defendant 
pleaded, that before the Action brought, the 


Plaintiff demurred, and per Curiam, it is an 
ill Plea until an Affigninent be made, the 


' Debtor is defenceleſs, and (cited) therefore 


(che Caſe of ) Hanſon and Hale (that) Pay- 
ment before a Commiſſion ſued out is well 


enough; and fo it is before his Debt be aſ- 


ſigned; and Judgment for the Plaintiff: 


Andrews v. Spicer. 


A Man rents an Hoife for Leite, By 


Leaſe, at C. and becomes a Bankrupt, and 
ſurrenders all his Goods and Effects to the 


Commiſſioners, according to the 4.& 6 = ; 
and with the Reſt this Leaſe, and 
Certificate was allowed; but being taken bs 


- Cuſtody for Non- payment of the Rent ſince, 
he moved by Counſel to be diſcharged; but 


the Court would not grant it, and forced bim 


5 fo Put in Bail, for OY: ſaid the Act of Par- 


liament | 


SE did not hs ok the — bes 7 Vin. Abe... 
tween. him and his Landlord; _ 129. pl. 2. 
Two Perſons having Authority to ſeize the 8. &. C.64c 
Effects, of a Bankrupt, broke open a Cloſet, 
where the Bankrupt was, to ſearch for them; 
two Officers came ſoon after them, and took 
bim in an Action, and threw him into the 
Compter, where he was ſerved with ſeveral 
other Actions in Cuſtody; it was ordered, 
that they, at their own Coſts, ſhould. procure 
him to be diſcharged out of Cuſtody, or to 
ſtand. committed, being an Abuſe of the 
Proceſs of the Court. Anon. . | 
The Bankrupt ſhall deliver to the AL. Bavkropt to 
&  ſignees,. or their Order, a Copy of his laſt deliver A 
© Diſcovery - or Examination, ren Days at fi e 
40 en e ſuch E n 385 | 
weinon't 1 "Days before. 5 Geo, c. 30. ſect. 6. 


ic Alter Min: ſhall have Ge Bankfopt, af: 
«his Certificate, and the ſame ſhall be con- ter Allowance 
+ firmed, he ſhall, be obliged to give his 3, bs Cent 
„% Attendance, upon Notice in Writing to Aſſigvees i in 


4s attend the Aſſignees, in order to ſettle any ſettling Ae- 


8 


Account of his Eſtate, or to attend any counts, Ke. 
Court of Record, to be examined touching 

the ſame, or for ſuch other Buſineſs as 

ſuch Aſſignees ſhall Judge neceffary,- for 

48 tg in his Eſtate; for which At- 

„ tendance he ſhall be allowed 25. 6d. per Allowance for 
* diem; and in caſe he ſhall negle& to at- Attendance. 
tend, or. refuſe to aſſiſt in ſuch-Diſcovery, 
without good Cauſe: to be ſhewu to the 
Commiſſioners, to be by them allowed 


pas „ (ſuch Wm making Proof thereof upon _ 
Q e 


14 


. 
As 


Impriſonment 
for Nom at- 
tendance. 

5 Geo. 2. c. 
30. ſect. 155 


SOS 


„„ 


of mY Boikript' . en 1 8: : 


; eth 0 ſolemn” Affirmation before the 
| : 7 Commiſſioners) the Commiſſioners are re- 


„ quired to ifſue 2 Warrant to ſuch Perſons 


118 they ſhall think proper, fer apprehend- 


< ing ſuch Bankrupt, and him to commit to 


< the County Gaol, there to remain in cloſe 


„ Cuſtody, until he ſhall conform to the Sa- 
tisfaction of the Commiſſioners, and be by 
them, or the Order of the Lord Chancellor, 


„ &c. or by due Courſe of Lay diſcharged ; : 


< and ſuch Gaoler is required to keep ſuch 


*;0 Geo.2. c. Perſon in cloſe Cuſtody, within the Walls 


30. ſect. 18. 


Allowances to 45 „ All Bankrupts who ſhall ſurrender! 


Bankrupts if 
their Effects 
produce 105. 


12. 6 4. or 


15-5. in the 
; Pound: | 


e of the Priſon, under the Penalty * of 300 I. 


„and conform, as by this Act is directed, 


& ſhall: be allowed 5. per Cent. out of the 
© neat Produce of the Eftate that ſhall be re- 
„ ceived, in caſe the neat Produce of the 


55 Eſtate, after ſuch Allowance made, ſhall be 


3 e ſufficicent to pay 10s. in the Pound, and 
E ſo as the ſaid gl. per Cent. ſhall not amount 


to above 200 and in caſe the neat Pro- 
d duce of the Eſtate ſhall be ſufficient to pay 
126. 6d. in the Pound, then all Perſons ſo 
e conforming ſhall” be allowed 71. 109 per 


4 Cent. ſo as ſuch Allowance ſhall not amount 
to above 2504. and in cafe the neat Pro- 
et quce ſhall, over and above the Allowance, 


be fufficient to pay 155. in ithe Pound, 
then Perſons ſo conforming ſhall be allow- 


ed 107. per Cent. ſo as ſuch 100. per Cent. 
hall not amonnr: to above 300 l. and every 
e ſuch Bankrupt ſhall be diſcharged from all 


«Debts owing at the n me Nd 3 
come Bankerupt. Sr 220% 


N 3 4. 
1 1 bi : f - 65 1. 


1 


* 
+ th een 
, 
! @®a oo xa 


Chap. 18. Of the Bankrupt's, &. 227 
If the neat Produce of ſuch Bankrupt's 's If not 105. in 
<« Eſtate ſhall not amount to 105. in the 75 Found. 
Pound, ſuch Bankrupt ſhall not be allowed 5_ N I 
ee the 51, per Cent. br ſhall be allowed ſo 
„ muchas the Aſſignees and Commiſſioners. 
tt ſhall.think fit, not exceeding 34. per Cent. 
Nothing in this Act ſhall give any Ad- What Bank- 
6 vantage to any Bankrupt — — ſhall, upon rupts are not 
A Marriage of any of his Children, have e to any 
given above the Value of 1007. (unleſs he fed. 1. 
«© ſhall prove by his Books or otherwiſe, * * 
4, upon his Oath or Affirmation before the 
« Commiſſioners, that he had remaining 
ce other Eſtate ſufficient to pay every Perſon, 
to whom he was. indebted, their full Debts) _ . 1 
„ or who ſhall. have loſt in one Day the Va- | 8 
% lue of 57. or in the Whole the Value of 5 Mm 
«10027. within twelye Months next preced-- 
ing his becoming Bankrupt, , at Cards, 
« Dice, Tables, Tennis, Bowls, Billiards, 
« Shovel - board, Cock- fighting, Horſe- races, . 
& Dog-matches, : or Foot-races, or other 
“Game, or by bearing a Share in the Stakes, 
« or Betting, or that within one Year before 
e he became Bankrupt, ſhall have loſt 1007. 
« by Contracts for Stock, or Shares of any 
66 poblick Funds, where ſuch Contract was 
not to be performed within one Week, 
from the Making, or where the Stock was 
et not actually transferred. 179 | 
No Diſcovery ſhall: intitle ſoak Banknane Noe intitled 
« to the Benefits allowed by this Act, unleſs until they 
the Commiſſioners ſhall, under their Hands have obtained 
and Seals, certify to the Lord Chancellor, 5 pn.r 8 
He. that ſuch Bankrupt. has made a full Conditions 2 
* Diſcovery of his Eſtate, and in all Nen is to be grant. „ 
2 2 3 con- : . N 
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8 


priſoned after 
Na al- 


Wdücharged. 


owed, how to 


hap. 18. 


; 2. « conformed himſelf according to the Direc- . 
tions of this Act; and that "there does not 
« appear to them any Reafon to doubt of 


the Truth of ſueh Diſcovery; and unleſs 


«© the Creditors, who ſhall be Creditors for 


' < not eſs than 207. reſpectively, or ſome 
_<«gther” Perfon by them duly © authorized, 
<& ſhall ſign fuch Certificate; but the Com- 
miſſioners ſhall not certify until they ſhalt 


. > ni Proof by Affidavit or Affirmation in 
Writing of ſuch Creditors, or of the Fer- 


80 fon by them authorized, ſigning the Certi- 
4 ffcate, and of the Power by whie 
«ſhalt be authorized to ſign for any Creditor 
| „(which Affidavit or Affirmation, 5 
4: with ſuch Authority to ſign, ſhall be hid 


any Per- 


* before the Eord' Chancellor, So. with the 


eic Certificate) and unleſs ſuch Bankropr 


make Oath, or folemnly affirm in Writing, 
hat fuch Certificate was obtained without 
« Fraud; and unleſs ſuch Certificate ſhall, 


four Parts in five in Number and Vale of. 


"together 


& after ſuch Affidavit or Affirmation, be al- 


Zlowed by the Lord Chancellor, Sc. or by 
* ſuch two of the Juſtices of B. R. C. B. or 
*© Barons of the | Exchequer, to whom the 


«- Conſideration thereof ſhall be referred by 


the Lord Chancellor, Sc. and any of the 

Creditors of ſuch Bankrupt are to be 
* heard, if they think fit, againſt the making 
. ſuch Sertifene and N oy Conke- 
r on ect HONEY 
dis im- 


If any Bankrupt, 0 call ade Gb 
c tained his Certificate; ſhall be taken in 


« Execution, or detained in Priſon, on Ac- 
count of any * owing. before he be- 


15 * came. 


3 


3 18. 6 the Bankrapt's, Ke. by 


„ came Bankrupt, by Reaſon that . Judg- 5Geo. 2. 
e ment was obtained before ſuch Certificate © e 1 a 
. was allowed, it ſhall be lawful, ps F 
20 one of the Judges. of the Court, wherein | 2 ; 
i Judgment has been ſo obtained, On duch Tay TP 
4 Bankrupt s producing his Certificate au 
* Jowed, to order any Sheriff or Gaoler, 
„Who hall, have ſuch Bank in his Cu- 
* ſtody, to eee nkrupt wichour 
45 Fes, f | 
Every Sonny to be tra to the Uſe Contrats w 
4 of any Creditor, / as a Conſideration to induce Credi- 
&, perſuade - him to, ſign ſuch Certificate, — lign 
"4%: thatl.be voids. nnd ohe; Party ſued,6n ſuch id. Gen 2. 
Contract may plead the General Iſſue. e. 30. ſect. 11, 
Plaintiff We — upon a Promiſſory Note; Note oiven 

— na hag leaded 5 Ann. c. 2 2. ſeff.3-that he by a Bank- 
became Rk ſuck a Day, and that before rupt to induce 
that Time he was, and ſtill is indebted; tq 5 Tremor td 1 
J. S. in 1004. and upwards; that a Com: 2 4 4 
miſſion iſſued, and the Commiſſioners pro- pleads Stat. | 
ceeded and made a Certificate, that he had 5 Ann. c. 22. 
conformed in all Things to the Statute, c. Gib. Cal. 49. 
(according to the common Form) and that 

F. S. refuſed to ſubſcribe the Certificate till 

the: Defendant gave the aforeſaid Note in the 
Declaration mentioned, or the ſame;Nate,.to 


the Plaintiff, in Truſt bor J. $.:whereupon nge 

nk: the Note in the Declaration to the 
laintiff, in Truſt for J, &, intending there 
to induce him to ie the faid n „ 


cate; and this, Ce. 8 
The Court was of Sr (but Br, J. Fee . 
' Powys ſeemed; of a contrary one) that the oe bp, aves 
Defendant, ought to-ſet. forth his Conformity, Þ ph oy hy 
in . axon to the ROD | that it may 2 of the 
4 x41 A Qs. 50156 . 


; LY: 
We 


MS — 
6 
4 

> 
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PPP 
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2 f the Bankrupt's,” &c. Chap, 18, 


Words of his appear to the Court he was ſuch a Bankrupt 
ns. pra as is intitled to be diſcharged; which not 
ning bac che being done by Words in the Plea, but only 
Certificate. under the Certificate of the Commiſſioners 
Gilb. Ca, which” was ſet forth, they beld the Plea, 
„ likened it to the Caſe of the Plea 
upon the Act for diſcharging of poor Pri- 
1 where the Defendant muſt ew him- 
Felf out of all the Exceptions. 
Parker, Ch. Juſt. ſaid, The mens of 
02 ok 100 the Act was, that it might not be in the 
ee = Power of a Creditor: WhO had Four - fiſths, | 
SIT. | diſcharge the Debts" of the other gen 
Part, unleſs be fairly diſcharge his own; 
but there would be no Danger of that, un- 
bis , Jef the Bankrupt had ſo conformed himſelf, 
d42ͤꝛl2l2lt̃s bo be intitled to be diſcharged by Certifi- 
e meg 3 Cate; for other wiſe, no- Injury would b 
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2 done to other Creditors by ſuch Note, there- 
et; bee he thought it would beſt inforcel the In- 
285 . tention to make the Note ood,” where the 
ee e TCreditors would not be bug by it; becauſe 


it would be the greateſt Puniſhment upon 
the Bankrupt who intended à Cheat. "Fack- 
fon and Amery Quere this, and ſee the Act, 
the expreſs Words of which ares, That Nach 
|  Nofe'fhall be void. N 
e of Every "Bankrupt, who was 40 6 or ; 
nkrupt be: C before the fourteenth Day of May 1729 
fore 14 May e ancd has diſcovered all his Eſtate and Ef- 
Cate mity e fects, and delivered up the fame for the 
confirmed. Benefit of his Creditors, ſhall be intitled 
i 6 to all the Relief, Benefit arid Advantages, 
$0. 46. 4 and be ſubj ect te all Penalties endntone 
| i jog in the State of 5 Geo. 2. 4 24. if he al- 
1 * ready has obtained,” or ſhall hereafter, at 
* of ay Time before the twenty-fifth Day of 
. = March 


* 


. £6 


Chap. 18. of the Bankrupt's, &. 2428 
— March. 1733, obtain. a, Certificate, of his 3 
= Conformity, purſuant. to the ſaid Statute ;, 

< and ſuch Certificate ſhall be allowed- and. 

46 confirmed, as the ſame directs. 2 outs 
„All Actions and Proceedings teren Adlon, S 
<< for Cauſes and Matters ariſing before the 7 him 


Time of the Bankruptcy, of any ſuch; 9 c 


<< Bankrupt,,:as aboveſaid,. are diſcharged — lect. 

<<. againſt him, and his Bail ſo obraindg 1325 

« ch: Certificate ſo allowed as aforeſaid. | Ft 
& In, caſe any Bankrupt ſhall be arreſted, Pankawpt may 
e ue or impleaded, for any Debt plead the Ge- 
due before ſuch Time as he became Bank- oo * 

% rupt, he ſhall be diſcharged upon Com- 4 55 {et . 

% mon Bail, and may plead. in general, that ; 

< the Cauſe of Action did accrue before he 


La 
9 HB 


— 2 


became a Bankrupt, and may give this 
Act and the Special Matter in Evidence.“ 


This extends not to Debts due to a Bank- Debts due o 
rupt as Executor, but it is for this particu- e ahi 
xecutor, not 
E. Reaſon, becauſe they are appropriated to.ygjmin the 
pay Teſtator's Debts; and if they were al- above Clauſe, 
ſigned, it would be a Wrong, wiz. a De- Will. Rep. 
vaſtavit; and it being objected, that it ex- fl FW 
tends not to Debts due, to the 'Bankrupr,g, ol: Js 


2 with another, it was anſwered.” by Gilb. Cal. - 4: 


LA. Ch. J. Parker, in delivering the Opinion 323. 

of the Court, that the Caſe cited for that | 

Purpoſe from Lev. 177 is not determined. . 
Miles v. Milliams. F 
A Plea upon this Act wuſt e to pie molt. oP 
the Country, and not to the Judgment 528 

_ the: Court. ee V. Ys 1 Poole V. Will. — 2 ES 


E 5 i eee 

. . PL, Gilb.Caſ.328. 

5 54 n g 10 Mod! 243. * Barn; Not. C. F. 236. 
+ wt ; a wits ; a7” | | if ee The 1 WE 1 
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232 of the Bankrupr' „ &c. 


Bankropt's £6 © The Certificate of Barikrupt's conform- 
| 2 ee ing, and the Allowance thereof according 
the Proceed - to "the. Directions of this Statute, ſhall be 
ing. „ ſufficient Evidence of the Trading, Bank- 

5 Geo. 2. c. 40 ruptey, Commiſſion, and other Proceedings 

30. Eff. 7. i precedent to the obtaining thereof; ad 
| 6 4 Verdict ſhall thereupon Pat for the De. 

be fendanr, unleſs the Plaimiff in ſth Ae 
+ tion can prove the Certificate was obtained 
5 . unfairly, or by Fraud, or can male ap 
e pear any Concealment by the Bankrup - 
* to the Vale of o. And if 4 Verdeck 
pass for the Defendant, or the Plaintift 
„ ſhall become nonfuited, or Judgment be 
„„ BE againſt the Plaintiff, the . 
„ 9 85 His full Coſts. 
3 Geo. a c. All Certiffcates which have been owed,” 

30. fegt. 41. 4 or to be allowed and entered of Record, 

6 1 wt. - Copy of every Certificate Nene 
. and atteſted, as herein is mentioned; may 

de be given "ih. Evidence in any Court of 
Record, and without further Proof taken 
to be a Bar, and- Diſcharge againſt anß 
Action for any Debt contracted before 
the iſſuiog of the Commiſſion, umeſt 
„ any Creditor of the Perſon, wh6 has the 

___ "© ® Certificate, can Prove it Was W | 
5 obtained. 

N Perfan fear. © Where any Perſon aun A 

ing taa f9i- 5 ſwear or depoſe, or, being of the People. 
Th called Quakets, "affirm, before the Com- 
4 e e miſſioners, or by Affldavit or Rebeths- | 

*'tjon ; exhibited to them,” that Wh e of | 
be Money is due to him from Kr 


©  rupt, which ſhall in Fact not be really and 
6. truly LY due or Lats br and me” re- 


caps 160 Of the: Banknupt's, 600 233 
ſpect of ſuch fictitiniis and retoinded l by; clog ade 1o 
6 — his Conſent to then Certificate, — 


„ ſach Bankiwpr's Disc harte from bis Hebts the Bar 
that in eutry ſuch - Caſts  ppleſs ſuch Raabe ate; 3 . 
4 cupt dll Deere Jeb, Tze as the jad, 


ers ſhall Have ſigned be a 7;unleſs the 
60 tificate, n be ie db Bankrupe 
| ** and-detivered-:20 one, r more of 2 
% Commiſfchers, or 46. one wore oth _ 
.** Aſſignees of his Eſtate and Effects, 


£6. ſuch Commiſſion, diſclaſe: the aid Eragd, . 302 wn 
and object to the Reality of ſuch Mebt g add 
„ ſuch Certificute ſhall be null and vid, the Cern 
do all- Latente and Purpoſes, and ſuch ach . 
& Bankrupt hall mot in that C. 5 be intitled 8 "rocks ge , 
tobe diſcharged from As ebts, or to 
have any of the Benefits, or 2 ed * 
given 10 Bankrupts by the ſaid Ae M 
D, 90. 10 f fo rs . 
„ Where any Creditor: of ANY. 8 of At- 
r reſides in forłign Parts, the Letter of At torney from 
* torney of ſuch Creditor, atteſted: by a Noe ae 
« cary Publick in the uſual Form, hall be On ny 
1 end Evidence! of the Power e Soak. | 
<. Authority by which any--Perſgn- therehyr2upe's Certif- | 
— hall fign avy Bankry ts Corr Fate, ft. 19, 
e tificate“ e 0] $3 8 þ 4 133 14 i E 22 a 
Before the aloe A bf. 5 G0. 2. H/ 
the Bagkrape's — an no Evigenge 
Repore: f the . in e. we roms ing 
. zan 93674147" 8 * 9 ae 8 8. 2 nan. | 
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of the kaalk- <6 Diſcharge of any Action that ſhall ; be 


| iy N a 20. . dloug t 0 any. Creditor of ſuch Bank- 
J ea. 2.0, 30. © ruf A Point was reſerved at N/ 


ect. y and 
1 Prius leere Pratt, C. J. whether it was 


\ - pg 4 
— 5 a x . 7 % 7 , 4 | 
SF, &. f Chap. 18. ö 


Stra. 53 3. 8 
not ſtill neceſſary to Prove an Act of Bank- 


4 ruptey:- And upon Debate in open Court, 
Fre Ix * 5 were all FC Opinion it was; for the 
Mord ſach was relative, and therefore he 
mut de proved to be ſuch: Wage a8 is : 
before deſeribed. Lock v. Maja. 
— 5 If a Bankrupt has a Certificate, And. an 
we Th : Action be brought againſt him afterwards 
pleading bis for à Debt-precedent to the Statute, he may 
plead his'Certifieate' upon the Roll, and ſo 
went a Judgment from being entered 


2 0 85. up afterwards; But having neglected ſo to 


do, it was his own Default, and a Court of 
Equity is not to relieve either his Pleading, 

or his Want of a Plea, or no proper Plea 
| 39.7 in in Time, nor could he be relieved 
i = on an Audits Querelu, becauſe he had an 


i 0 One ty, and might have pleaded his 


= Oertiſicate before the judgment was entered; 


and upon produeing ſome Precedents where 5 


| ae ag e had been relieved againſt Judg- 
ments obtained againſt them, they did not 
come up to the Caſe in Queſtion, and the 
_ Petition was diſmiſſed. Goodivin's ti — 


| Too late to 3 mash nein 
plead it to a Bagſhall, 
Stire Facias ſo before his: : Certificate: was allowed by 


n, Abr. Lord Chancellor and the Certificate not being 


krupt, and obtained gs. 


131. Pl. g. allowed till after the Rules of Pleading were 


dee es out; the Bankrupta had no Opportunity 40 


22 "plead his Certifleate, andi take: the Benefit of 


. Ann. but in tho Scire Facias 2 
| W--: 


Chap 18. of the Bankrupt's, &c. 


the Bail, the Oertificite was' pleaded, and 


the Plea over- ruled; ſo that the Bankropt 
Has no Relief but in Equity, or by 3 
Querela, which is an equitable Remedy 
Law. A Motion was made by Sir Jan 
Jede for an Injunction; but. Cotper, C. 
denied the Motion (though Sir. Joſepb Fekyl 
ſaid, there were ſeveral Precedents of In- 
junctions of this ſort, but had none ready to 


Produce) becauſe this was a 'mercifaþ*Law | 


made in Favour of the Bankrüpt; and in 
Prejudice of the Creditors, and therefore 


not to be extended in Equity ro than at 


E. Bagſball v. Gore. 


A. a Creditor of B. brought an Alion Fraudulent - 
at Law, and having got Judgment, took Diſcharge, . 


him in Execution, on à Ca: /a. Afterwards 560. 


the Act of 3 Geo. was made, where by c. 24. 
a Bankrupt, if he ſurrenders, is examined, 
and Four-fiths in Value and Number of 8 

Creditors ſign his Certificate and teſtify their 


Will. ner. \ 


! 
* 


* 
4 „ # 


Conſent; Tc. is to be diſcharged. " Aki 


which > Statute a Commiſſion” is taken out 

againſt” B. by C. B's Father- in-law, mat ; 
is perſuaded to come in and be an Affignee, 
- prevent the ſinking the Eſtate, and ger- 
ting him * diſcharged. The Eſtate: of B. 
(beides what he had before the Statute made 
over to C.) was only ſome few Shillings and 
ſome deſperate Debts, it was inſiſted that 
Fraud appearing, Equity would not inter- 
poſe in Prejudice of an honeſt Creditor, and 
Favour of the Bankrupt, which Ld. C. 
Parker admitted; and as to A's coming in 
and proving the Debt, it was argued, that 
| "w might be thought neceſſary, in order to 


yOu 


A 0 


236 © Of the Bankruſi's, && Chap. 18. 
c 83 s Diſcharge, and this his Lordſhip 


reaſonable: And that as to not detain- 
ing the Body, where all the Bankrupt's 


Eftate was to be n here was no Eſtate 
loſt to ſeize, all that being made away to C. 


rued an Election to be paid out of B. “5 
ate, and ſo. a: Waiver of his, former Exe» 
 cution of the Body; for here being no Eſtate 
chere could be no Election, and A. propo- 
ſing to waive any Benefit under the Com- 
miſſion his Lordſhip: ſaid, it ought to be 
accepted, and refuſed © Acne B. Kr is 
"23'S parte Salkeld. © 14 
| Craditbrbenr'e Such Creditors: of 2 Bankrupt. as come in 
como in aner under the Commiſſion, by which all t 
— mpt's Eſtate, both Real and Perk 
- ave as Law Means whereof | he ould pay 
too againſt the was ſeized, ſhall- not be allowed to impriſon 
Bankrupt. the Bankrupt for not paying}, thoſe Debts. 
Will. Rep. Pot Ld. Ch. Parker, who ſaid, he would 
** order his Diſcharge out: of Cuſtody, as to 
BY ht any Action brought by thoſe who had Come 
intd the Commiſſion of Bankruptcy, and 
had fought. Relief thereby. And though it 
vas ohjected, that he ought not to be diſ- 
charged till he had perfected his Examina - 
tion, yet the Court held the contrary; for it 
did not appear, that he had been in Cons 
tempt, or refuſed; but if he had, yet when 
the Commiſſion was irregularly ſued out, 
there ought not to be any Proceedings 
Upon it by. way of ne 
5 ans repens 2000 5 8 LLC 
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and that inthis Caſe, A. s coming in, cannot be 


Chap. 765 of the - Hah”: 28 


"A Creditor came in under the Comm 2 Will, Rep. © 


feng! yes — 
_ drreſted t nkrupt, who now prayed 
be diſcharged.” Lad. Ch: King: ſaid, it hr 


been the Conſtruction of 2 855 upon” - | 


tute of 5 Ann.” c. 17. which diſcharges 
Bankrupt of his Debts, on a Certificate, be 
Four; fifths of his Creditors, and allowed - 
che Chancellor, that where a Trader becomes 
| Bankrupt, and any one of his Creditars 
comes in before (under) the Commiſſion to. 
Prove his Debt, though with Deſign only 

oppoſe the Bankrupt's Certificate; yet 
this. is an Election to take his Remedy for 
his Debt under the Commiſſion, and if pehd- 
ing that, the Creditor ſues and ande the 
Bankrupt, it is taken to be an Oppreſſion, | 
and ordered the / Creditor, ' at his own Ex- 
Pats to © diſcharge the Bankrupt out i; 

aſtody. non. © 
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his Debt, and afterwards 394 


* 


* 


* p 
1 — * * 
* x 


But if ſuch Creditor will wiive any Beneft Ualeß b 
under the Statute, and ſtay a reaſonable Time, Credizors: wit 
and there is an Improbability of the Bank- waizeall 1 


rupt'sbeing able to gain his Certificate ſign Gesendet 
by Four fifths in Number and Value oft ce ce. e, 


Creditors, or allowed by the Court; in Ibid. 3957. 


fach Caſe, if the Creditor applies to the 
Court, declaring his Confent to waive wy 
Right or Share of the Bankrupt's Eſta 


under the Commiſſion, and Ys that he. 


may ſue the Bankrupt King thought 

it reaſonable for the oor to give Leave to 
ſuch Creditor· to proceed at 

e for his Deb. 
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238 Of the Bankrupt's, Ke. Chap. 18, 


7 Vin, Abr. Where a Bankrupt i is in Execution before 


134 * 17. the Commiſſion, and the Creditors come in 
and receive a Dividend out of the Eſtate, the 
Court will put bim to his Election either to 

difcha ede, ee, or renounce the Di- 

vidend, a ing this in Conformity to the Law, 
where. if {4 Creditor will take the, Debtor in 
tion, he cannot: afterwards take Execu- 
tion. by Fi. Fa. becauſe the Body is deemed. 
a Satisfaction; but otherwiſe, if Creditor 
takes a Hi. Fa. firſt, and levies ſhort, Sc. 
there he may take a Ca. Sa. after wards and 
ſue both, and here A. ſued out a Commiſſion 
# Bankruptcy. againſt B. in 1726; and after 
in 1727, received a Dividend of 26. 6d. in 

| the Pound, and now lately took B. in Exe- 
Lhe cution for the r eſt of his Debt, and now B. 
| petitioned to. be ” iſcharged, . but was denied. 


Per 1.9. C. Talbot. . Ex parte Blemin. 


Creditor ur- Per Ld. C. Talbot, Though a Creditor. of 
der 20 % may Bankrupt under 20 J. is by the laſt Act ex- 


petifionagainſt cluded from Aſſent or Diſſent. to the Certifi- 


7 Vin. Abr. cate, yet as he is affected by the Conſequence 


134: Hon 18. of allowing the Certificate, he hath Right to 
- petition, and-ſhew any Fraud ee 
the Certificate. Ex parte Alen. 

wa pl. 19. Bankrupt in Priſon on a meſne Proceſs : * 
Suit of A. prayed that A. might make Elec- 

tion, Whether he would come in under 
Commiſſion, or take his Remedy at Law? 

Ber Ld. C. Talbot, A. may make a ſpecial, 
Election, to take his Remedy at Law, and 
to come in under the Commiſſiog, ſo far as 
to prove his Debt, and aſſent or diſſent to 
Certificate, becauſe that will affect his — 

meq at nen e Is to-waive any Di- 
n T 3 


. 1 © W444 
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* 
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1. 2 Ti; T's: 4 


WER cache Benefit under TY '" 


5 miſſion, and accordingly A. made his a 
Han in this Caſe. - Ex parte Hoſey. | 


F. having proved a Debt of AO r Vi als. . 


239 


der- Commiſſion of Bankruptcy againſt one 134. Pl. 20. 


T. and paid Contribution, and yet had L. 
in Execution for his Debt. An Order was 
made by the late Ld. C. Ming, that F. 


ſhould: either diſcharge L. or loſe his Di- 


vidend ; and the Commiſſioners, having.cer- 
tified, that Four-fifths in Number and Value 


of Creditors, had conſented. to L. “s Diſcharge, 


excluſive of F. He now petitioned againſt 
"this: allowing of the Certificate, and that he 
might be admitted to come in, ſo far under 


the Commiſſion. a8. tO) have Liberty to aſſent ud u 35 
or diſſent. Ld. C. Talbot ſaid, That it 
was ſettled on great Debate, that a Creditor 


might be at Liberty to elect to proceed at 
Law, and, notwithſtanding, have Liberty to 


aſſent or diſſent to Certificate. The Caſe 


of putting Creditors to Election, is but 
modern in Favour of Bankrupts; but if 
that Election is made in general Terms, and 
in Conſequence the Creditor is to be excluded 


from a Liberty of diſſenting to the Certifi- 


cate, the reſt of the Creditors are not only 


to take all che reſt of the Effects, but baye _ 


it in their Power, by allowing the Certificate, 
to bar the- other's Debts, Ac. So that per- 


: 80 ſuch Creditor to aſſent or diſſent to Dd 


the Certificate, is not to give him a Benefit, 


but to prevent his being hurt; and the laſt 


Statute about Bankrupts mentions-Four-fifths 
of Creditors who ſhall have proved their 


1 and not * proved, &c. and ſought 
© Relief. 
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fame Rule of Equity „ ſuch 'Creditor ren 
cing any Benefit under the | Commiſfion, 


Reber; and it would be m eee it in 


Remedy 


5 
hy; "I | 
Fd A 1 
oe 


the Power of à few ſmall Creditors; hy cons 


ſenting to the * A to preclude the 
" exther, ef 5 _ and khetefore, as the 
Court, e Conſtruction, map 'a 


Bs to py Election for abiding by his 
at Law on coming in to have his 
Dividend under the Comiſſion; ſo by the 


mould not be hurt; therefore let F. be at 


Liberty to malte a eee 3 By 


Equity will 


not ſet aſide a g: 


Bond given by 
2 Bankrupt to 
a Creditor to 
prevent his 
© oppoling the 
Allowance of 
his Certifica te. 


: 620. 


Form of 
Bankropt's 
I Certificate. | 

7 Vin. Abr. 
132. pl. 9. 
8 5 Geo. 2. 


parte Fenwick. - * 0 
A Credĩtor bedeoned thi bent ©: Parker 


OA Sd FETISH 


che Allowance' of the” Bankrupt's 


ene b, J Confiderition of ue 


Plaintiff's. withdrawing his Petition, gare 


him” a Bond for the whole Debt. The 


Certificate was afterwards allowed, and the 
Creditor ſucd the Bond againſt the Bank- 


rupt, Who pleaded the Act of 5 Geo: 2. and 

| ' Hart the Bond was obtained in order to 
procure his Diſcharge; 
refuſed to rehieve the Bankrupt, 


but Ld. C. Parker 
and diſtnif- 


fed his Bill with Coſts. Letoix v. Chaſe. | | 


A Queſtion was, concerning the Form of 
Certificates on the” late Act; but per. 
C. Parter, the Commiſſioners aré to 15 4 9 


one Day, that the Bankrupt has in all 
Things conformed,” c. and then the next 


Ld. ; 


8. 30. ſed. 10. Day, the Creditors certify on the fame Patch 


Before p. 229, ment theit Conſent, at the Foot of w 
Creditors had conſented, 


the Commiſſioners are to certify | Tat ? 
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gy. Bankrupt. ſo. found, was ſued. for a Where a 5 


cht on Bond, before his Certificate allowed, e. Cee 


"ELIF 


but he had ſurrendered his Effects and ſab- allowed.” 


mitted to be examined, and his Certificate ſued for a 
not being allowed, he pleaded Non eft faltum, Debt due be- 
and Judgment was given againſt him. He bote Faq 880 
had afterwards a Certificate allowed and Nn 0 Is 
confirmed. The Obligee three: or four Years cumftances of 
afterwards brought a Scire Facias upon the the Caſe, will 
Judgment, and the Defendant pleaded the ae, wy 
Stat. g Ann. ci 2 2. and that the Cauſe of Action De 
accrued before his Bankruptcy; and upon only. i 
Iſſue joined, it was found againſt the Bank- 2 Will. Rep, 
rupt, he (as was altedged). not being able to 7% 
get the Commiſſion, or, a Copy thereof to 
produce at the Trial, and the Plaintiff after 
had Judgment. The Plaintiff got an In- 
junction; but the Maſter of the Rolls upon £ | 
Hearing diſmiſſed it, as a Matter wholly at 
Law; but upon Appeal, Ld. C. Macclesfield ( 
reverſed the Decree, but | ſeemed to admit. 
that were the Caſe only Matter of Mil- 
pleading, Equity ſhould not relieve; bunt 
upon tlie ſeveral Circumſtances of the ag 
a perpetual Injunction way granted. Blackhall 4 HS. 
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On a Joint Conviltion againſt two Paßt Separate Cre- . 


ditors may 


ners, the ſeparate Creditors, though they 

have taken, out ſeparate Commiſſions, , ſhall ang Lange 

yet, be at Liberty to come in to appoſe miſſion to ar- 

the. allowing. of the ene 1 5 $ poſe Ceri 2 
| 3 WII. 
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Wbere two . are gg bo and wo Certificate us 


* oint C miſſion. A. Ta out again der a joint 
J me ken ay BA {t Commiſſion, 


5 if they * Allowance of 2 dichaze 
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e Bankrupt's, 65. Ching, 18. 
each Fartner Certificate, this will bar as well cher 


2 a. to his T_ 
ite Deb ſeparate as their Wor” Creditors.” Horses 


Ibid 24. Caſe. 


* u. 51 1157 i The Defendant and bis 3 if T rads 


ad a Joint Commiſſion of "Bankruptcy ta- 
ken out againſt them, under which, they 
obtained a Certificate. The Plaintiff was a 

| ſeparate Creditor, and had obtained a Jud 
ment before the Commiſſion” or Act Te 
\. Bankruptcy ; and having now the Body of 
the Defendant in Execution, the Court was 
moved to diſcharge him, upon the Autho- 


o afier 23 1 rity of * Howard v. Poole, where it was held, 


that a ſeparate Creditor might come in under 
a Joint Commiſſion; and alſo on Eg: Caſ. 
Abr. 55. 2 Vern. 707. 2 Will. Rep. 500. 
And the Court diſcharged him Mer e 
|  Wickes v. Strahan. _— 


| Certificcce If there be two Partners, and one of them 
under a es Bankrupt, and on a ſeparate Com- 
ſeparate Com miſſion being ſued out againſt him, his Cer- 


- miſſion, dil. tificate is allowed, this does not only !dif- 
charges Part- 


ver ir t0 their charge the Bankrupt of what he owed ſe- 
joint Debes. parately, but alſo of what he owed jointly, 
3 Will. Rep. and on the ' Partnerſhip Account; becauſe, 
1 wa New. by the Act of Parliament, the Bankrupt, 
upon making a full Diſcovery, and obtain- 

ing his Certificate, is to be diſcharged of all 

- Debts. Now, 'as the Debts he owes jointly 


ou With another are equally his Debts as what 


he owes on his ſeparate Account, conſe- 
quently he is to be diſcharged of both his 
5 - Joint and ſeparate Debts. And fo it has been 

we =! 1 determined by the Judges of B. R. by the 
2 Chancellor Parker. E —_ wm * 
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Of the Renkrape 5, &c. 


"th _ 

Three ee of Bankruptcy iſſued Dar- 4% 
at the ſame Time; one againſt A. ſeparately, 
one againſt B. ſeparately, and a joint Com- 
miſſion againſt A. and B. as Partners, in 
Company; and the Bankrupts Certificates, 
on the two ſeparate Common were. con- 


firmed: by the Lord Chanc lor, and deli- 
vered to them, and Four-fifths in Number 
and Value of the joint Creditors ſigned a 


Certificate for the Bankrupts Diſcharge on 
the joint Commiſſion... , __ - 


At the Time the joint Certificate was to 
have been confirmed, one of the joint Cre- 
ditors applied by Petition to the Lord Chan- 
cellor, ſuggeſting, that A. had loſt more 
than 57. by Gaming in one Day, within the 


Year before the Commiſſion iſſued, and there 


fore was not intitled to be diſcharged; and 


the Lord Macclesfield not only refuſed 4 


confirm the joint Certificate, but ordere 
the former ſeparate Certificate to be recalled 


and diſallowed, 3 allowed the 3 Joint Gorge 


9 as to B. only... 83 


23 this being a. Matter « of. very great 25 


equence .to A. Who had traded very 


2 as ſoon as his Certificate was 


allowed; he ordered his. Caſe to be ſtated, 
and took the Opinion of. the moſt -minens 


Conne! thereon. . 
And the Queſtions which — upon this, 


7 Cale Wers ea: .-.. 


Fir, Whether it was in the Power * 


the Lord Cbancellor, after à Certificate was _ 


duly allowed, and. delivered to the Bank- 
ws oy Ie by. ts for Genn e 


xe. 
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called when Jowance of the, Certi 
once allowed, tificate ought not to be allowed by the 
| Commiſſioners. of Bankruptcy, or by the 


Commiſſion, 
diſcharges him g 0 not only from ſuch Debts as were 


from his joint OWing 


244 : 07 the Bankrup's, Ke. Gage 18. 


d' recal the ſame, ex officio, abi deprive. the 
RL. -.; 6.4 the Benefit of the Diſcharge ? 
Bankropt's If the Bankrupt has loſt gj l. at one Time, 
eee and the Fact ſhall be proved before the Al- 
- er Wag eats) J think the Cer- 


Great Seal; but if the Bankrupt hath con- 
formed in all Things, and his Certificate 

hath been allowed, without any Objections 
made upon the Account of Gaming, by the 

: Creditors, I conceive there is not a Power 
given to the Great Seal to recal che Certi- 


ficate. 165 
| + 8. are, 14 June 155. 


The: "ſnebint Queſtion! was,” Whether 
hurts Certificate diſcharged | dhe Fartner 

from joint Debt? . 
Bankrupt's As I was clearly of Option: at firſt; that 
ee the Bankrupt's ſeparate Certificate, ſo long 
der a ſeftunte as it continued in Force, diſcharged the 


om the Bankrupt on the ſeparate 
Aecodht, but likewiſe ſuch as were owing 
on the Partnerſhip Account; ſo I continue 


in the ſame Opinion. I alſo concur in Opi- 


nion with Mr. Cooper; that the Lord Chay- 
cellor cannot legally recal the Certificate, 
after it is once confirmed, upon the Account 
of a Fact which was never proved, or ever 
objected to, before the er wg 'of 8 
0 * 8 
; Another Opinion to the FOR: Queſtions. 
"Firſt, As to the Chancellor's Power of re- 


1 % 


7 Calling the Certificate: This is a 1 2 oy 


\ 
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Cha p. 1 8. of the Bankrupt! 5 &. 


1 paths 7 re Difficulty ; but L am rather 
of Opinion, that ſuch a Confirmation 
cannot be revoked, ſo as to prevent the 
Bankrupt 8 Diſcharge; becauſe, by tle 
Statutes, conforming to the Acts, and a Cer- 
tificate confirmed, is made an actual. Diſ- 
charge of the Bankrupt' s Debts due at the 
Time of his Bankruptcy; and a Revocation, 
after the Debts. are once extinguiſhed, ſtems 
to eome too late. 
And as to the ſecond Queſtion, whether a 
ſeparate Commiſſion diſcharg ed joint Hebes; ; 
his Anſwer was this: 
As this Statute extends expreſly to all, * nos. 
| Debts, of A. the Certificate is equally a c. 17. 
Diſcharge : as to thoſe Debts as well as to 
others. e N N 
There was ether Queſtion. which aroſe Went 
| in this Caſe, which was this: wh 
| The faid A. before his Bankruptcy, beit — 
4 Merchant in London, and in the way of tation Debrs 
his T rade, at the Time he became a Bank-** diſchar- 
rupt, was indebted to ſeveral Perſons in Vir- Bes. 
ginia, and other Plantations: And the Que- 


. 2 


t 


ſtion was, Whether his Certificate, when 


confirmed here, would diſcharge him againſt a 
ſuch Debts, in caſe he went into thoſe Parts? 
And the Opinion of the late Lord Talbot, 

hen he was a Counſel, was taken thereon, 

and was as. follows: 5 
The Effects of A. in the Plautatindu are 14 JU 
liable to the Commiſſſon here, and the Right Opa a ben 
to them is veſted in the Aſſignees; and it Couniel, as te 
ſeems reaſonable, that this Certificate ſſioulde 
-be- equally extenſive as to his Dich: = 
However, as * Laws of * made 

5 | N 3 ks ſince 


/ 


| 248 | bo of the Bankruphs, s, Ke. + 


ſince Virginia and the Aer Tu boy. 
ſettled, do not extend, ro them, unleſs t 
are expreſly named, and as the Laws 3 9 
ting to Certificates do not expreſly exten d io 
the Plantations, 1, am of Opinion, K 
Certificate confirmed here will be no Dil. 
_ age to A. if a Suit is commenced: NP: 
him i in 2 or the other Plantations. 

; C. 7 albot, Dec, 245 77 3. 


* 


Another Opinion to the ſane Oi” 8 
> ' T am-of Opinion, that the Ack of Parlia- 
| | ment will not extend to any of the Planta - 
„tions, unleſs they had been particularly men- 
" tioned, they being governed by particular 
— | Laws and Conſtitutions of their own | making. 
« Before Lord In the Year 1732, a Commiſſion of Bank- 
Hardwick in ryptcy iſſued againſt Richard Fackſon, by 
17% the Deſcription Tot Richard . Fackjon,... of 
Seren Lattice Lane, London, Tea Merchant, 
and an Alignment was made of bis Eſtate to 
Thomas Wright, of Laurince Lane, and 

James, Huey, of Aldermanbury, London, Mer- 
Chants, in Truſt for his Creditorrs. | 

Upon his firſt Commiſſion he made a Dif: 
covery of his Eſtate and Effects, and four 
Parts in five of his Creditors ſigned his Cer- 
f tificate; bur the e did not think 
proper to ſign it. 
Alter wards be ſet up the Phone of a . 
6 ſtiller, in the Pariſh of St George” 4 South- 

12 85 _ wark, and in Conſequence of ſuch Trading 
be became indebted to ſeveral Perſons, and 5 

e. to one Thomas Sorrel, e in 

J. and upwards. . Pee 
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On the thirty-firſt of June I 7.29% We 
ſoed out another Commiſſion of Bankruptcy. 
againſt him,' by the Deſcription -of Richard. 
Fark on, of the Pariſh of St. George's, South- 
wart; and he ſubmitted to ſuch ſecond 
Commiſſion, «and obtained his Certificate, 
which was allowed by the Lord Chancellor on 
the fifth of Jane 1740. | 

He then ſet up the Trade of a Tea Mer- 
ae and contracted ſeveral Debts, to the 
Amount of ſeyeral Hundred Pounds, 5 Ws 
+ Ins May 1740, Wright and Huey, the Aſ- 

ſignees in the firſt Commiſſion, preferred a 
Petition in the Names of themſelves and all 
the reſt of the Creditars, under the firſt. 
Commiſſion, in order to ſet aſide the ſecond. 
Commiſſion, and his Certificate, which was 
advertiſed in the Gazette. to be allowed, un- 
leſs Cauſe was ſhewn to the contrary, 
And pending this Petition, viz ; 448 May, | 
1740, a Notice was publiſhed, in the London 
_ Gazette, to the Effect following: The 
* Creditors of Richard Jackſon, formerly. of 
&* Green Lattice Lane, London, a Bankrupt, 
< who have proved their Debts under the 
& ſaid Commiſſion, are defired to meet the 
Aſſignees on Wedneſday next, at the Paul's 
a Head Tavern in Cateaton Street, at Five 
4 O Clock in the Afternoon, to aſſent to or 
G, . from the Allowance of the ſaid 
gBankrupt's Certificate, now lying before 
the Right Honourable Philip Lord Hard- 
' £6'29icke, Baron of Hardwicke, Lord High 
« Chancellor of Great Britain, for Confir- + 
mation, and other ſpecial Affairs. 
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| Purſuant to {his Advertiſement, and to 
1 5 | circular Letters alſo ſent to the Creditors un: 1 


FRE der the firſt Commiſſion, the Aſſignees, 
4 „ Huey and Wilcox, and (tive; of the Creditors | | 
under the firſt Commiſſion, met the Credi |. 

tors under the ſecond Commiſſion; and upon 0 

Payment of a Sum of Money to them, they, 

agreed to withdraw the Petition, Which the a 

had preferred to the Lord Cbantellor, to ſet | vl 

aſide the ſecond Commiſſion, and the Certi- LE 

ficate advertiſed to be obtained in Purſuance OY 

thereof: And nen carried on his rate | 1 

from that Time. : | F 

v December - Edmund: Proudfoat and T. Bees Hurt, two „ t 
1743 of: Jactſon's Creditors under the firſt Com- 9 
| miſſion, preferred their Petition tothe. Lor& || ©C 
Chancellor; and amongſt other Things ſet; {i 

forth the Matters above mentioned; and that 5 

Jaclſon had not made a fair Diſcovery of al 

his Eſtate, and had /prevailed on the Aſ- „ 

ſignees under the firſt Commiſſion not ta 1 

attend the Petition; and that by Means af 

thereof, he had obtained his Certilicate, to 98 

their great Surprize, who. had. never: con- 1 

ſented thereto. 5 5 

That they were dl that the feen „„ 
Commiſion was obtained fraudulently, and de 

that the iſſuing the ſame under thoſe Circum [th 

ſtances was irregular, and that the ſaid Cer- af 
tifſcate was obtained, in order to prevent the || ob 
+, Creditors under the firſt Commiſſion from it - 
recovering their Debts from the ſaid Ricbars J hal 
Facthon, who was then, as they were af. [ the 
ſured, able to pay 15 * 9 their Just | 
n 1 

* ior 


5 8 | T ki / \ 
L- hy 


hap, I 18, 27 the. Bankrugs's 6 Kc. 


They therefore prayed, that, the Comm 
ſion might 175 ſuperſeded, and that all Pro- 
ceedings under the fame, with the Bank- 
rupt's Certificate, might be ſet afide, and 
that the Clerks. to both the Commiſſions . 


might attend with the Procęedings therein. 


His Lordſhip ordered the Parties to attend,” L 
and that the Proceedings under. both Cont? 1 


miſſions ſhould be produced 


And ſoon afterwards ſuch Petition car Ie 9 


on to be heard before his Lordſhip, and Was 
learnedly argued by the Gentlemen at the 
Bar on both, Sides; and it was admitted; 


that, if a. Bankrupt had a firſt Commiſſion 


out againſt him, and had not obtained his 
Certificate in ſuch firſt Commiſſion, that 


ſuch ſecond Commiſſion could not regularly ; 


iſſue, and that all the Proceedings. thereon, 


and the Certificate obtained by virtue thereof, | 
was void, and of no Effect; and had it been 
attended, with thoſe Circumftances only, 


the Petition might not have been improper.” 


But in this Caſe, his Lordſhip. wa 11 555 | 


to make theſe eſſential DiftinQions, an 


Effect following; 
Firſt, 'That, the Parties hid Gcguieſced un- 


to the 


der the Allowance of the Certificate under 
the ſecond. Commiſſion from the fifth of 


une 1740, being the Time of Jackſon's 
obtaining ſuch, Certificate, to the ſeventeenth 
of December 1 743, being three Years and an 
half, and had never made any” "Complaint of 


the ſame, a 
_ Secondly, There had been 4 Meeting be- 


tween the Aſtignees and ſeyeral of the Credi- 
{95 Wk the iſt and fecond Og | 
| an 1 


249. 
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ap, that the Petition which was int 


0 * to 


be, preſented to the Court for ſtaying Fuck 
5 $ Certificate under the ſecond Goc 8 
C0 was by the Conſent” of the Aſſignees 


the Creditors under the firft Commiſſion, 


We were preſent, and had publick Notice 
in the Gazette to meet the Aſſignees and the 
Odo under the ſecond, and circular Let- 


ters ſent them for that Purpoſe, and that they 


bad agreed that ſuch Petition ſhould be with- | | 


drawn, in Conſideration of a Sum of Money 


paid. by the Creditors under the ſecond Com- | 


miſſion, to the Creditors under the firſt Com- 


miſſion, and that this was in the Nature of 


an Acquieſcence and Conſent from the Cre- 
ditors of the firſt Commiſſion, . that Fackſon 


- ſhould have his . under the ſecond 


Ne; miſſion, | 


the: ſecond Commiſſion, and that if the Af. 
 fignees had done amiſs, the Creditors had 4 
Remedy againſt them. 


Faurthy, That ' Jackſon had, under the 
- Sandtion of the Court, carried on a conſider- 
able Trade, and that it would be contrary to 
the Juſtice of 4 — of ab to prejudice os 
innocent 


N 


with drawing : the Portion Ea by dr | 
1 5 to ſet aſide the Certificate under 


a. K N. K TO OY 3 p ©) oo ( ( ( ( PPS © 
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| 


5 arreſted; on which it Was 


E 2270 Gn Name Ke. 
innocent Pe 0 ons; "wh, tight "Rave been 19 
4 ven ki furuke Credit, be-- 
...- heving hin to be a, free Petſon,. of kaving 
__ 0 99 0 8 and the Confequenice would 

: 5: "all Ris Dealings n that Tir ne 
M0 hy pee and unravelled. 

"And, for theſe Reaſons, git” others, 

1 Lordſhip Was pleaſed to „ the Pe- 
tition. "Exp Parte Jackſon. | 


A joint Commiſſion was raken out lk Mich. 8 Geo. 
an Allow. 2. K. B. 7353 


TE Defendant and: Partner, 

| ance of. the Certificate 0 d Commiiidners 
of Bankrupts was obtained by the Lord Chan. 
cellor, 1 to the Satte Geo. 2. and 
_ Defendant was now-ſued by the Plaintiff 
for a Debt dye on his ſeparate Account, and 


zould” be diſcharged out o " Cultody upon 
filing Common Ball; for the Defendant had 
pleaded in this Caſe, that the Cauſe of Ac- 
| tion aroſe before the Cauſe of Bankrup 9 
and the Statute of 5 Geo. 2. Hys, ** That 

e Caſe. any ſuch Bankrupt at afterwards 


be arreſted, feat” or impleaded Yes 


LY fe any, Debt, due before ſuch Time as he, 
ee ſhe. or they, became Bankrupt, ſuch 
. Bankrupts ! ſhall be diſcharged upon Com- 


& mon Ball. So the only ueſtion in this 


Caſe Was, Whether the Oeftificate under the 
Joint Commiſſion ſhould operate as a Diſ- 
Charge of all Debts due upon. the ſeparate 


Account. before the Bankru 18 as. it cer- 


tainly does upon their Joint ccount. 


F. for the Plaintiff argued, That in a 


joint Commiſſion the ſeparate Creditors who 


0 donne in und r that Commiſſion, can * i. 
5 | 5 | tif 
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1oved, that he 


| | Of the Be 8 2 ces Chap. 28. wo is 
Satisfaction for their Debts, until all the 
W Debts are paid off; and therefore 
"ought _ not to be de by ſuch a. 5 5 
IM "Commiſſion z, and in this. Caſe the e 
laintiff was deni ed to be admitted. a, Cre-; 15 
ditor under the 5 Joint "Commiſſion. For this 
he . cited Tri rin. 11 An Golling and Bunter, 
BY new that if 3 any T Doubt ariſes with the 
Court, they W lt” wa admit. the Party to 
> (mon, Bail. 
en e Statüte f is, in general Words, tat 
"the Bankrupt. ſhall be diſcharged, ' on an 
Common Bail, from all Debts. owing by him 1 
5 5 the Bankerpptey, and makes no Di- 
* between a JON and Fparate Com- 
dis lion. : Y 
Is 0 If thers \ was apy, Doubt; in this Caſe, 
the ourt would not diſcharge the Deſendant | | 
o Common Bail, according to the Caſe | 0 
cited by Mr. F. but i in this Cafe I think: the Mn 
Defendant ought to. be diſcharged. on filing 
Common Bai for the Statute makes no = 
Difference between a joint and ſeparate r 
miſſion, I have heard it faid, that ſeparate 1 
Commiſſions are aften taken out to ſave „ 1 | 
3 though J think it is rather done ta 
reate Expence; and 1 never could fee any 
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Reaſon for taking out both joint and ſepa; 

rate Commiſſions; for if two Partners com- 

mit an Act of Bankruptey, they are Bank- | 
rupts in all Reſpects, and cannot be ſaid te | 1 
be Bankrupts as to their joint Eſtates, —_ 
not ſo as to their private ſeparate Eſtates. 
The Statute 53 Geo. 2. is general, and takes 
no Notice of ſeparate Commiſſions ; 4 Diſ⸗ 
| e under a N Commiſſion has been 


. deter 


3335 0 an ie. EE 
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Chap 18. Of the Bankrupe's, Ke. 
to be a Diſcharge of Debts owing under 
the Jointetrade. Before the Statute 10 Arn: 
.in if there were two Partners, bing 
only one Party became Bankrupt, and a ſep 
rate Commiſſion was taken out againſt Hin 
there was no Doubt but the Diſcharge o f 
that Bankripr; diſcharged him from all 


Debts which he owed in his Joint as well as. 


private Capacity. But the great Queſtion in 
that Caſe was, Whether by ſuch Diſcharge 
of the Bankrupt the Partner of ſuch Bank- 
rupt ſhould not likewiſe be diſcharged from 


| ſuch Debts he was diſcharged of; and there= 
fore that Statute has enacted, that ſuch Part- 5 
ner ſhall not be diſcharged ; though if a joint 
Debt is diſcharged by a ſeparate Commit, Aas 
there can be no Queſtion but a joint Com- MY 


| miſſion will diſcharge a ſeparate Debt. 


' Wherefore, I think clearly, that the 1 
| fendane muſt be diſcharged on filing Common 5 


Bal 


, is only for the Benefit of the Clerks, 
and he ſpoke to the fame” Effect with the 
Chief Juſtice. 


T. The Caſe of 2 Grate nod! Webs Paſt: * Barnard. 
Ow 2. was the ſame in Effect with this, it K. B. 409. 
was an Action againſt the Defendant, as In- es; 281. 


dorſor of a Note upon his ſeparate Credit; 
and on the Evidence at the Trial be produced 


his Certificate under a joint Commiſſion of 


Bankruptcy; and though, on its being made 


2 Caſe and argued here, the Court did not 


0 determine it, yet they ſeemed” ſtrongly in- 
clined to think, that the Certificate Was 4 
| fn of the ſeparate Debt. But we are 


i | 25 now. 


ES be f ſuing out of a ſeparate bannt. wg bi 


A 2 © 


Cale os the Fearyte. | and. 
WOE; the Statute ſays, That he 
0 ys foch BHO tall Me difchgs Bed 


2 in - 5g 
tion — 92 . won IE 77 It thi nk | 
the Defendant ought to be diſcharged. . 


| . dif harged on filing Common Sort. Hamas 

. and. Paole. 1 

The Bank- Debt upon a Bond againſt the Defendants 

22 of — tes and May, as Executors of William 
nk oxelſon, ſetting forth, that Donelſon entered 


| M ns into a Bond nest conditioned, that if he, 


tioned for his his | Heirs, Executors or Adminiſtrators, 


Executor to ſhould pay to the Plaintiff. 4994, within ty 


doan AR. Months after che Death of the Obligor, in 


Stra. 86 
| per ” a6 caſe. he ſhall marry Martha Latimer, and ſhe 
\ 1546, 1570. ſhall ſurvive him, then the Bond to be void. 
- Barnard. K. B. The, Plaintiff. then avers, that the. Marriage 


T0” ws had and the Wife ſurviyed, and the 
5 As 188 Defendants were made E . po og 3 but nels 


ther they nor the Heir have paid the Money _ 

According to the Condition. The Defendant 
ua pleads, chat he never adminiſtrzd ot 

proved the Will, and the Plaintiff as to — 

enters a nalle praſegui. The other Defendant, 

Sparkes, prays Quer of the Bond, which is ſet 

out without the Condition; and. then pleads, 

that the Obligor was a Trader, and after 

entering into the Bond committed an Ad 

of Bankruptcy, whereupon the Creditors 

petitioned, had a Commiſſion, and he was 

e anten, and had — 


* 


beipg of the ſame Opinion, — * | 


Chap. ls Of cle DAnk!UF 
which: was: aaa to aue ai the e Thin 
having inrolled the Condition of the Bond 
in 9 4 vera, | demands end Deferdayt 
in Demurre. 

ole was argued for the Plaintiff, That „ 


Ples was ill; and it was laid down as a gene- 


ral Rule, that a Creditor ſhall not be barred 


 guoad a Demand Which he cannot come into 
2 Diſtribution for; although io ſome Pur- 


poſes a Band is Dobitum in praſenti, yet this 
is to be confidered upon the Reaſon of the 
ſeveral Acts relating to Bankrupts, which 
plainly deſign to bar nobody, but thoſe who 
can ſeek Ralief under the Commiſſion, and 
this is proved by the Statute 7 Geo. g. gt. 


which recites the Incutvenience, that Credi- 
tors by Bond or Note; payable at a future 
Day, could not prove their Debts before the 


üſſioners, and therefore, gives a Liberty 


to prove the Debt and have a Diſtribution, 
making a Rebate of Intereſt. where the 


Money is payable at a certain future Day, 


Goods, that it could not be done before this 
Act is proved; by the Caſe of Callomol v. 
_ Clutterbuck, Puſcb. 10 Hun. g. R.. which was 


a Note dated the firſt of January, | payable 


one Month after Date, the Party became a 


Bankrupt the tenth of January; and. it was 
held, that the Creditor could not come in for 
a Diſtribution, for though it Was Debitum in 11 
- preeſenti, ꝓet the Cauſe of Action did not 


- accrue until A aer the Act of Bankruptey. 

This Demand depends on two Contingen- 

= ajarey it ſhall: ever atiſe; Fin, The 
| taking Effect; n The 


and herr the Debt aroſe by the Sale of 


Wife * | 


1 


Wit m ſutvicing 7 andi b Impoſſible b 
make a Rebar of Intereſt, there being . no | 
certain Time to «compute it from. m the - | 
Bankrupt himſelf would diſcharge h mſels, | = | 
his Plea muſt be, that the Cauſe of Action 
aroſe before he betame Aa ny büt 
could: that be fald im this Caſe ?:: 
For the Defendarit it was inſiſted, * the 
Words of 5 Geo. c. 24. diſcharged the 
Bankrupt from all Debts contracted, due or 
owing, in the Disjunctive, and that this is 
_ certainly a Debt contracted; were it 4 Bond 
do the Bankrupt on ſuch aa Contingency, it 
Would certainly be aſſignable, and it was en- „ 
deavoured to be proved, that the Conditiorn 
Was no Part of the Bond, but only ſtayed 
the Effect of it. Sed per Cuian, as ho Cauſe X 
of Action could acerue upon this Bond r 
ring the Life of the Bankrupt, the Oblige 


£ * > 
» 

1 7 * 
I c — 


. cCould never come in for a Diſtribution, a 155 | 
5 Be” therefore ſhall not be barred. The Statute 
| Eke has not taken in this Caſe, but ex- ; 
F ; pains very well what the Law is concerning = of 
| t; and the Word Debt in 5;Geo;1 muſt be 
I expounded a demandable Debt; read ijt 0 
1 could never appear during the Life of the 1 
5 Bankrupt, whether this would ever come 4 
Wt. to be a Charge . his Eſtate-. Tul. 9 
A 1 8 en en eee | 
1 - Conltratticn - On Rule to bew Guuley: why! the:Defend- 
dn che Seatute unt ſhould- not be diſcharged out of ExeCu+ 7 
of 5 Geo. „ of Bankærupts made | 
3 Mn * 5 Geoi 2. Mr. Strange ſaid, the State of the | |} 2] | 
"2 Barnard, Fact was in the manner following: In the 1 5. 
K B. 251. Months of December and Januumy 1728, t the 5 
2 Stra 949. n ahem Hills or Ty upon %Y 


3 


, 
" 


„ Chap. 18 Of the Bankrupt's, . a 
| Purminteer and others, beyond Sea, which 
were, not accepted. 4 On the thir teent h 5 of 
the ſame Month of Fanuary, a Commiſſion 
of, Bankruptcy, was ſued. out againſt the De- 
fendant, tefed the ſame; Day, and in the 


Months: of February, March and April fol- 


* 5 * 


lowing, theſe Bills were returned and pro- 
teſted, and Notice of this was given to the 1 
Defendant: The Plaintiff has ſince brought 1 
an Action upon theſe Notes igainſt the Be- = 
fendant, . as Drawer of them, has obtained | 
Judgment and taken the Defendant in Exe. 

cution. On the twenty- fourth of March 

laſt, the Defendant obtained his Certificate, 

and ſince has applied for a Rule to ſthew 
Cauſe why he ſhould not be diſcharged out 

of Cuſtody upon the; late Act of Parlionient 5 

that has been mentioned. Mr. Strange ſaid, 
he did agree, that as no Day is mentioned, 

don which. the Defendant became a Bankrupr, ' 
it muſt be taken that he.was a Bankrupt only 
on the Day in which the Commiſſion of Bank- 

ruptcy bears Tete; and therefore that he was 
not a Bankrupt at the Time the Bills were 
drawn; but he obſerved the Cauſe of this 
Action was the Proteſting the Bills as well 

as the Drawing them. The Proteſting tem 
was after the Cats miſſion, and therefore the 


| Subſtance of this Caſe was not within the 

| Relief of the Statute g Geo. 2. But if the 

Subſtance was, yet he apprehended clearly, 

that the Method of purſuing it was not; for 

the Clauſe in this Statute, Which the preſent 
Motion is founded upon, is the laſt but twa 

in that Act of Parliament; and char Clauſe ” 

_ "gives ſuch Perſons as JOB: Certificates bes 
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2 y 7 5 1 K A 1s | 
Fr the twenty fifth of Mark Taft; onh 


fot Relief as ws Þ 
3 Geo. f. which is by” Plea only of ede Ge | 
Beral Iffue befors” Tri; aud abt By Motor = 
iter Judgthent/ and Execution, Be did agree 
che Skatute of 6. Bee. 1. alle wed Daſchardee 
by Certificate even upon Motion at 
ime; but this Clin 7 the Sratute 'of 
Ges. 2. having Raab to the — 4 
25. 1. and nôt to the Statute af the 6th. 
pprehended the Party was Hot e, 
is way upon 8 5 te 
emed 55 Audit lie e PF6 
and Judge Lie were or iw Ert; 28 wn 
id.” that this Matter came before # Jug 
"ret at bis Chadibets,' anch therdfofE dice 
1 to de moved Again, When that Jud ede 
e be in Sort. Macarfuty and Büro. 
Ibid. 2 . This Matter coi vn 121 Mr. Fleet 
„ Arbe for the Hefe kid, he d 
Mee. that the Sthtite f = Geb. 1. wich" 
8 Any on” e 88700 "Modi, Bu. 3 


3 ora 1e did agree, 5 
Fe x 88 6 Gu 5 Hack 1 — t6 — 
ekt statute; But pet as nd Time is teh? | 
tioned for the Expiration of thir Stätete, He 
fabmirred ity it was a pe STE La i 
Tubfting at chis Daß. "THe" Works + of chat 
Starilte, he fad, "Were, that every oy MOT 8 
. | Waiting a Certifitate; ſhall Be diſt b a 
den All ebe due and owing it the Ti "Tee _ 
de becache a Bankrupt, The Bits ef BY | | 
— ings Whick the Defchdave dies, by the _ 
ry Drawing Them,” betatdhe Debes of the 
| a for” which' Reaſon he f Daten - 


= 


the 5 ö 


1 ain 9 


eben 180. 


of thoſe. Debts by 5 Words of the. get of 
Parliament; but if there was any Douht 
that Statute, the Act of 7 Geo. 1. hay 
made the preſent Caſe mare; clrar; for that 
Act provided; that the Bankrupt ſhould be 
diſcharged from all Debts contracted at that 
Time, tho”; payable at a future Day. If this 
was ſo, he ſaid there would be no Doubt ag 
to the ſecond Objection that was made upon 
the former Motion, that the preſent Appli- 
ation of diſcharging the Defendant upon 
Motion was very regular. Mr. range 
1 on the other Side, and ſubmitted, 
Me. it appears from what was allowed by 


Folkgs, that the Statute of 6 Geo. 1. 
45 the pthy he fad he apprehended that was. - 


expired with the gth; and as to the Statute 


canfined: to ſuch Credit only as is given for e But ſee 2 


Affidavit to produce, that the preſent -Bills 
were drawn. for Money ſent the Defendant by 
the Plaiatiff. But what he principally relied - 


upon iq the preſent Caſe was, that it was in- 


chmbent upon the other Side. to aſcertain 
the Time by Affidavits, when the Defends 
ant became a Bankrupt; the Act of Bank» 
rpptcy makes him one, and not the Com- 
miſſion. The Act of Bankruptcy myſt he 
| prefumed to be before the Commiſſions. and 
. have been ſo long before, as to have 
This Fa, he ſaid, was in their Knowledge, 
and got in the Plaintiff 4 the Proof there: 


fore of that Fact was ingambent upon them 


N 155 eee FE —_ 


precedent: to the Drawing of the Bills, yo : 


Goods ſold i in Trade, which appears by the Stra. 1211. 


FPreamble of that Statute; and he had an Before 208. 


— 


"260 - O the Bankrupt's, & c. Chap. 18. 


1 was ſo, that the Bills' were drawn after the 


Act of Bankruptcy, there was no Pretener 


to ſay, that the Certificate was a Diſcharge 


of them. The Court ſaid, as the Fact ſtands 


1 at preſent, they would take the Act of 
1 Bankruptcy to be juſt before the ſuing out 
the Commiſſion; and if the Plaintiff inſiſts 

upon the contrary, if he inſiſts upon it that 

the preſent Bills were drawn between the 

: Act of Bankruptcy and the Commiſſion, 
that Fact is incumbent upon him to make 
out; and as he has not done it, they would 


Statute of 6 Geo. 1. they were of Opinion, 
it was a perpetual Act, and they thought the 
I . Defendant well relievable under it; 


been under that of the 7th. Accordingly 


fore it is pay tlie Ovettion Was, Whether the Bankrupt 


Where there © The Defeat, we nine of My: 17 
zs any Ac of will Bail on a Writ of Error. On the 3 
Bankruptcy fifth of Ohober 1534 he committed an Act 


bonn Bal of Bankeruptey, and after a Commiſſion ob- 


take it to be otherwiſe. Then as to the 


and if he was not under that Statute, they 
ſhould have thought he clearly would have 


tor f "hey made the ul 8 err a 
. Barow.” AE 1 VI A. 
A Perſon A Note Uu given Upon a Day, promiſing” 


| 8 2 PayMletit a Year! after; ce Peres ho gave 
miſfory N* the Note became 4 Bankrupt after" the Note 
Bankrupt be- Sen, and before the Day of Payment; and 


able. being diſcharged, per Stat. 5 An. & 5 G. 

Bunb. 120. tis Note was diſcharged; and per three 
Barons againſt Down it is not. TE: W 
Band. e ene A 5 


dee Error and tained his Certificate:: On the twelfch rf 
33 n. 1735 * 9 * 


, 
LY 
—_— — 
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and in Debt upon the Recognizance he ande, de 
Pleaded his Diſcharge, and that the Cauſe of 2 . 2 A 
Action aroſe before bis Bankruptcy: And um ii, Re- 
the Chief Juſtice-on the Trial held, that the cognizance. 
Defendant was Hot diſcharged- according to 2 Stra 1043. 
the Caſe of Tully v. partes. For this was * Before 206, 
but a' contingent Debt, for which the Plain- 207, 254. 
tiff could not come in under the Commiſo 
ſion, the Statute' 7 Geo. c. 31. only letting 
in thoſe where the Payment was certain, 
though future. There was a Verdict for the 
Plaintiff. Hockley v. Merr x. 4 
He was taken upon an Attachment for Bankrupt dif: 


became a Bankrupt, and obtained his Certi- = ing 


 —  ficate, and new moved to be diſcharged, ing an Award. 
but was appoſed, becauſe (it was ſaid) Bank- 2 Stra. 1152, 
' ruptcy does not purge a Contempt. Sed per 
Curiam, this was a Demand for which Debt 
: would lie; and the Act ſays, he ſhall net 
©. be arreſted, proſecuted or impleaded, for 
any Debt due before the Bankruptcy. . It 
would therefore be hard to keep him in Cu- 
ſtody when the Duty is diſcharged, and there- 
fore in this Cafe he muſt be diſcharged, = 
AMER. CT JT 
The Defendant gave a Bond of Indemnity, Where the 


4 


Bond is after a 


and being now ſued, moved to be diſcharged gaakruptey, 


dn Common Bail; but the Court compared the Bond is 
it to the Cafe of Tully v. Sparkes, and ordered not diſcharg: 
he ſhould give Special Bail. Crookſbank v. ed, 2 S. 


Thompſon. | fy FI ak "any 1 „ PRs * . 
On a Motion to diſcharge the Defendant Bankrupt diſ- 


„ £0 IE t on charged from 
out of Execution, as being a Bankrupt, on © Judgment 


tte Stztute 5Ge. 2. c. 30. it appeared, that the 
i | A i 8 3 | 5 ; Debt : 


not performing an Award; after which he charge of a 


and before any Breach became a Bankrupt, Breach of © . | 


given after his 


262 Of the Bui u Nc. Chap 
 Baokroptey, - Debt was contracted before the Ban vp 
fora, Debs and ſued far and recqvered — | 


3 Commiſion," and before any Certificate ob- 5 
tained, and the Judgment was afterwards 


2 dtra. 1196. 


_ affiemed on Error, and Coſts en 00 we 


Affirmance. 


ad the Court diſcharged . as. to alk 
| for not having his Certificate. he could not 
plead to the Action, and theſe Colts were at- 
tendant upon the original Judgment, and 


cannot be conſidered as given for Delay of 


Execution, when it appears there ought pr? 2 
O 


„ 1.7 have: beenno Execution, though no Writ 


Error had been brought. Grabam v. Benton, 


Wife of » By the Diſcharge of nn, 
eee the Wite will be 45 ever ene 
char 
Git. Gar 327. w. me 257. 10 Mod. 16, 27. 


ber dit ; . of Das an a Lak dated in 2: 2: 
5 A a for two Years Rent due ſince. 4739, at Whic 
eee P- 79 the Pefendant hecam Bankrupt. 
ing Nat. Ee produced. his. Cenificate „ 


S.. 61. firmed. and inrolled, and moved that. bs g 


might be diſcharged on enterigg a wn rig 
Appearance, which was ordered ace 
the Bankrupt having neither the 
nor the legal Intereſt of the Ei ate. Ca 


v. Graham. 


- 18 I! Net. Defendant having produced his Certificate 
8 7. 8 a Bankrupt allowed and confirmed, moved 


for a. common Appearance in this Action 
which was: Debt on Bond for Payment 


Money by Inſtallments, ſome of Which were 
+ Nat payable till after the W and 
a Hebt 


fic] Mga | 


the Eee nat, Wheier hs 


= 


a : — 
** 4 Len * 1 : : g 
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| 
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pp, ry We Bore EY 80 263 
the Certificate or not. op e 

} of Payment, the 8 Ny 4 x 

and the Penalty. is the” ebt in ß 

wk (4 wif mot enter N ino. 


8. 


422 | hogs,» was dende 
21 after Judgment, and rendered by 


8 Bail 
Qifchar 
m fF-gbjected, that the 2 Debt 1 


A2 in 1 or by virtue of Judg- 2 
ments, the Judgment appeared to be for a > 1 


Debt duè before the Bankruptcy, and was en- C. P. 261. 

tered in Hilary Term laſt; the Render was in 

the Beginning of April, and the Bankrupt's 

Certificate was confirmed the 18th of April. 

| Chapple, for Defendant, urged, that the 
Words of the Act extended to Bankrupts 

-- detained in Cuſtody for Debts due before 

they become Bankrupts, which Debts are 

diſcharged by ehe Act, let them be detained 

how they will, in Execution or otherwiſe, 

they are to be diſcharged. Cur* after 

taking Time to conſider, ordered Defendant. 

to be diſcharged. Palmby againſt Maſters. 


Rule made abſolute (on Affidavits of Ser- 2 Barn. Not. | 


vice, no Cauſe being ſhewn to the contrary) © P. 87. 
for Leave to enter an Exoneretur on the Re- 
cognizance of Bail. Defendant pending the 
Action having become a Bankrupt, and 
obtained his Certificate allowed and con- 
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Debt accrued before. the Bankruptcy ; 


fendant cquld not plead his 


ſtance, be 
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| Certificate until a er he was obliged to 
ut-it was inſiſted by. 
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the Attorney 


HAP. Wr 


A Debts due to A 


Crown. 


Or a Sire "Pact on an Water the Caſe 7 Vin. Abe. 43 
| was this: Dixon, a Receiver General, 104. * 1. 


as Erincipal, and George Newell and Joſeph 


Newell (as his Securities) became bound to 


the Queen in 23,0000. upon this Bond an 


Extent iſſues againſt the Body, Lands, and 


Goods, of G. Newell and F. Newell, dated 
the third of December, arid upon the eighth 
of December an Inquiſition was taken upon 


the ſaid Extent, whereby it was found, that 


the Defendant Arnold was indebted to George 


_ "Newell in 109 J. 125. upon the Return of 
this Inquiſition a Scire Facias is ſued out 

againſt Arnold, and he comes in and pleads, - 
that upon the ſecond of the ſame December, 
George Newell became a Bankrupt, and that 


thereupon. a .Commiſſion of Bankruptcy 
jſſued, and that Proceedings were had there- 


upon, according to the ſeveral Statutes made 


concerning Bankrupts; and that the mo of 


Ponte G. N. was found a Bankrupt, and 


hat thereupon the Commiſſioners aſſigned 
over his Eſtate and Effects to one Taylor 


ſo that he, the Defendant, was not indebted 
to the ſaid G. N. but to the Aſſignees of the 
Cqmmiſſion of Bankruptcy: upon this Plea, 
eneral demurs, and ſhews 


for Cauſe two Things; Firſt, 7 hat it was 
nat 
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of Debts due to the Crown. Chap. 19. 


miſſion, and that the Commiſſioners had ad- 


1 Iſſue. The Ba 
1 ſeriatim. 

And Baron Lovell ſaid, That the Plea in 
is Caſe was nought; Firf, Becauſe th 
efcpdant had not fe 

rvptcy George Newell had com mitted”; 3. 
this being in the Caſe of the Crown, it is 


G. N. manifsſtly became a Bankrupt tho 
this Sort af Pleading to bar a Sobjeet 
be gogd ,cpough, a Plea ip a common' In- 


tent being 2909 3 but 1 in caſe of the Crown 
it muſt be certain; and Secondiy, Becauſe be 


tad Hor ſet forth that the 040 
had 1 found him 2 "Bankropr, | For. the Com- 


Miſnobers are to .Proceed upon the Statutes, 
and they ought to bring the Party within the 


was War , Chief 


But Baron Lovell obſerved,” That there 


. 2 erglert in cur.“ 
Baron 1905 REN, That the Pleading w Wa 
cient, A he ficlt Cauſe © alligned, he ſaid, 


/ that 15 a. 2 f in the Cale of Bank: 


bs dig. 5c {et forth, all the Prockedings, as 
ctivign, the granting, of the Commiſſion, 
255 What Was one. thereupon ; but the 


— of al e ty fl 11 


not ſet forth what Act of · Bankruptcy 
the ſaid G. NM. had committed; and, 


Secondly, That he had not ſer forth the Com- 


am declared G. M 40 be a Bank- 
and that the Plea amounted to the. 
ZATONS. delivered. ir | 


et out what Act of Bank: : 


r ſufficient to ay only, that ſuch a Da 1 
may 


Intent of the, Adis; and of this Opin 
Baron. FY 


was anather Fault in the Plea, becauſe in 
Fttjcg out tbe Aſſignment it was not W | 
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dhe Plea, yet any other 
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do not f 
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t ſuch a Day he became 2 Ba 


Tut: Lu. 155 In an 4 wpfit by Alli rs | 
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of Commiſh joners Q the 
Hg is nom only u when 4 Perſon is 


declared a Bankrupt by Commillioners, it is 
not any Way material; for on an Iſſue 
whether à Man be a Eankrüpt or 2 7e c 


rticular Act of Bankruptcy i 
the. Þ l 


9410 be given in Exvidenge. 

The Judg np; 2 Ye, the Com 
milfioners 5 no Evidence in a Trial, and 
canlequently it cannot” he material; hut no 


as to che Matter, whether, this Don i: 


to be more particularly ſet out in the Ca 


"BE: Crown, gs did mot think it 1 2 8 5 : 


for by the . ſame Reaſon that one Act 


Bankruptcy. 0 ee 
et | 


Ads of Ir aught-to be ſet forth; 
8 A 0. ar the he Pecos: 
tion of the Commiſſioners, is nat any wiſe 


material, neither is it; an) Evidenee 
the ſecond. Exception, that this Tart of 7 


| ng amopnted ro. 97 e General Iſſue, and that, 


Pleading might he gogd 
the Declaration, yet jt is not good in a 


2 5 than a 1 — Bat Sang 


: 4 : 4 


| hey hou days r e 2 8 
ethik engt fullenough. Ey Jar. 
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t. forth any Particulars, but only PA . 


he ſaid, that à Peclaration ic 2 
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Chap. 19. 


6. 4 5 is enacted, That I ezddever the 

K and ſuch from under whom the 
Wer Eng claims, e., hath been, or ſhall. be, 
32 Bs Poſſeſſion for twenty Years, and 


« «to — fog 1 5 and where any * * 


2 e on the King's Behalf, no Scire 


45 ect ſhall be forced to a Special Pleading z 


e to the General Ifſue, upon Demur- 
rer, he muſt aſſign it for Cauſe. Cro, Eliz. 
46. Ward v. Blunt. Baron Bury was of the 
Tithe Opinion, that the Pleadipg was 
a The, Queſtion :of Law in this Caſe was, 


or no the Goods and Chattels of: G. Newell 


"of Extent; 3 as to this Point it was teſolved, 


A 


the Quten. 
Baron Price argued, That it is a red of 


1 Subject, whether it be an Elegit or Heri 
*Faci 45 or an Extent, the Goods and Chat- 
tels of the Party were bound from the Tefe 
'of rhe Writ, before the Statute of Frauds and 


N 


8 Mall not, &c. have taken the Profits of 
vet any Lands, &c. within twenty Years be- 
-<fore the Information or Intruſion to be 


en of Intruſion may fitly and aptly be 
e Facias ſhall be brou ght, whereunto the Sub- 
** yt the Party was before obliged to fer 


forth his Title.“ Where a Man would 
take Advantage. of a Matter pleaded, that 


t Operation this Extent had, and whether 
Were not bound from the 7. efte of the Writ 


Der tor. Cur, chat Judgment ſhould be given 


. 41 Hands, that in Caſe of an Execution for N 


Perjyries, * virtue of which Statüte, the 


rn, a UNE —_ 


—_— 2 


| — Roll. Abr. 8 


Chap: 19. Of Debts due 60 the Crown, 
Property of the Goods of the Party, againſt” 


whom a Writ of Execution is ſued out, is 
not bound, but from the Time that ſuch 
Writ is delivered to the Sheriff, Sc. ts be 


executed; but this Statute does not extend 
to the Caſe of the Crown. On an Extent on a 


Statute acknowledged according to 23 H. 8. 


c. 6. when a Liberate is ſued out, and the 


Goods are delivered by the Sheriff accord- 


ing to the Appraiſement in the Extent, the 


Goods of the Party are ſo bound hereby, that 
he cannot either give, ſell, or diſpoſe of 


them, neither can he forfeit them, nor can 
they be diſtrained for Rent, the Liberate' 

here has Relation to the Tefte of the Extent, 
tho* the Extendee had no Right in the Goods 


until the . Liberate. Cro. Eliz. 148. Fo. 


202. Audley v. Halſey. | The Writ to ſeize 
does not give a Property; but it is only a 


Protection from the Crown to have the Goods 


delivered over to the Party; the Liberate is : 
but a finiſhing of the Execution, there is fuch' 
a Lien upon the Goods from the Tefte of the 


Execution, that if the Party die, or aſſi 
away his Goods, the Sheriff may execute: 2 
Writ againſt the Executor, or againſt the 
The Intereſt of 
the Goods is bound, though the Property be 


not transferred. Sec Keb. 930, 932. Ba 
againſt Bunning. Sid. 271. Lev. 173. 
to vary this inves; | 


Now it: will be hard 
Caſe of the Crown, or to make a C onſtrue- 
tion to leſſen the Prerogative of the Crown. 

Of Extents there be ſeveral Sorts, foinfoms. 


are general to ſeize Body, Land and Goods: 
mow have a Commiſſion to find Debts = 
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2 Rol. Abr. 
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the Chancery, to have Execution of a Stay 
tute Staple! againſt one Broconſope, and takes 
the Goods aceordingly, 
the King's Hands, but there is no Libernteg 
then there comes a Prerogative Writ out of 
the Euchepuer, rehearſing the King's Preroga- 
T7 tives: that he 


ol atherwiſe ;; 3 are e 


bony into the Qucen's Hands until the Debts 


are ſatisfied ; and ſome of theſe Extents are to 


{ell che Goods of the Party; and others are, 


that the Goods ſhould not be ſold, but by 


Order from the Court. But this is only as 2 
Check upon the Officer, not but: that the 
J Ng bath the Property.. * 


In Caſe of a Statute Staple, 0 „ 


5 27 Ed 3. c. 8. the Goods of the Party are to 
be ſeized and delivered to the Party; nor 


this gives an immediate Property. But in 


Caſe of a Statute Merchant this is not ſo; je 


there goes: firſt Proceſs: againſt the Body, and 


then upon a Return of a Non eſt inuentus, or 
2 Mortuus, there goes an Extent: 1 the 


Lands and Goods, This muſt be mivehs 


ſtronger in che Caſe of the Crown. 


Executions for the Crown have ee A 


the Time of the Execution awarded, and the 
| Gveds aud Chattels of the Party are bound 
; from that Time into whoſe Hands . 


FHleelwoadòs Caſe. 


e 6% Sine fle eh Caſe: A 
fa ee Rocker. n = 


and ſeizes them into 


he ought to be fatisfied- his — = 
comm. ing the Sheriff to levy upon | 
Brownſope =: Debe of 500. which + — 


the King ; and if he had not ſufficient, cc 
extend his Land; and this * 
| oh 


mee * 


King's De 


4 ſuch Time no Man had'oftd; or durſt im- 
E *'plead ſuch Debtors, whereby it is aſſented 


Chàp. 19. Of Debrv due to'th# C 


to the Sheriff after the Day of the Returi of 


the firſt Writ, but the firſt Writ: was not res! 


turtied at the Day. And the Sheriff here“ 


returned the {ſpecial Matter, and it was 


wy in the Exchequer, that the Sheriff ſhould 
be amerced if he would not amend bis Re- 
turn, (i. e py: return that he had ſaved the 
for the Property of the Gods 
was not in String fulum, before that the Goods 
were nen to . __ "de of the Zi- 


Lr. HUG eee Tot „ Kir 
antient Seatd;> 55 E. 3. 


There is a ve 
19. reciting; ** 


hat: foraſmuch as the King 


had made Protections to divers Perſons, 


<« which" were bounden to him in ſome Man- 
ner of Debt, that they ſhould not be in- 


pleaded of the Debts which they owed ta 
_*others, until t 
King of that which was due to him by: 


they Dad 0e e ur u 


*: reaſon” of his Prerogativey and ſo 


and accorded, that notwithſtanding” ſuch 


* Protedtions, the Parties which have Actions 


< apainſt their Debtors ſkall he anſwered in 
the King's Court by their Debtors, and if 
Judgment be thereupon given for the 
« Plaintiff, the Executiot of the ſamb Judg 
„ment ſhall be put in Suſpenſe, until Gree 
*-ſhall be made to the King df his Debry- 
es and if the Creditors will undertake fur che 
King's Debt, they ſnall be chertto res 
* ceived, and ſhall have Execution of the 


: NR und 


alſo ſhall recover aguinſt them, as much 
72 as Ny" to che King for _— 
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Of Del n the Gran: Chap. 7 


As to the Objection, That this Caſe dif- 


fers from the common Caſe of Extents for 
the Crown; for that here is a Debt found 


which is in a third [Perſon's - Hands, the 5 


Extent has bound the Money, Goods and 


7 


Debt in the Hands of Arnold. . 
Now this Debt in Arnold 3 Hands & pY 


Chattle, though: it be but a Choc in Action, 
Which in the Caſe of a Subject is not aſſign- 
able, nor liable to any Execution; but in the, 
Caſe of the Crown it is aſſi gnable and liable 
to Execution. But it is ſai] that this is not 
the Chattle of George 1 
Prereg. 48. 27 E. 2. g. 16. under the Words 
Catalla are only; comprehended Leaſes for- 


Newell. Vide Stamf. 


Lears, the Iſſues and Profits of the Lands of 
thoſe that fly for Felony, until ſuch Time as 
they ſhall be attainted or acquitted, and of 


[ Clerks convict until they have made their 
Purgation, Emblements growing upon the 
Ground at the Time the Forfeiture of the 


Goods firſt begun to take Place, a Right of 


Action to Goods, as where Goods are taken 


away wrongfully from a Felon, or where one 


is indebted to a; Felon by Obligation, or is 


accountable to the Felon for any Receipts, or 
otherwiſe. This Statute of E. 2. does not give 
any Thing, but only ſhews what ſhall be for- 
2 under the Word Catalla are ſometimes 
taken Goods which the F elon has no Property 


pos as if a Man delivers. Money out of a Bag, 
or Corn out of a Sack to one to keep, who 
is afterwards attainted of Felony, the Money 
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Debts due to the C. 


Hhaear't is made by Colnmi Moners 
ruͤptey, and then Livery is made, this 5 


Conveyance. fie If Goods are bailed or ff 
1 pon Condition, and the Bailee or Vende 


| becomes Bankrypr, and the 'Comitmiſſionets 
i 


alſign his Eſtate and Effects, and \then "the 


Condition is Performed, Uh ATE 


the Tr 
It was further objected, 1 or 


"ould over-reach the ! bts which are to be 
diſtributed among t e Creditors: But it Was 
"anſwered, that an Extent Was 4 Matter 'of 
Record, Wheteof every Perſon ought rota ; 
Notice. When an Ipquiſition is taken, the* 
it be 100 Miles off, it is no. Ph than 'the 
Extent itſelf. But it was fare, that Without 
be 


"this. Proceeding, it. mi ht” 0 F great Da- 


"mage to the Crown, for Talern way 


| .Eommit an Ack of Bankrupte in a covenop 
Manner, and 10 48 it cannot Enown, as It 
was done in this Cafe; for ere the ba 


"were very quick, and a Commiſſion of Ba 


ruptey was taken out before the Inquiſition 
Was taken, and it was their Intereſt to defeat 
"the Extent; ſo that the Danger attends 
Crown mote than the Subject, 
indebted is not any way prejudiced, for it is 
the ſame 10 885 o ee N he” Ja) 
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Was equal 1 to him whether he 
a Dueen | or to the Allignees 


46 "That if if 
1 Lands, Tenement 
< Debts, or other Eſtate of thy Bankrupt, be 

47 extended, after ſut hi Time as he of ſhe 


«1g become Bankr t, by any Perſbn or 


ws 1 to a Es 60 beton in Com. 


_ miſſion. ſued. out, is 500 enolighz, ahd* (9 
it 1 is before bis Debt 13 

v. Spiter., By 1 Fac. 7. th. 4. no Debtor 

f the Biakrupt ſhall be . for the 


Alf wh Andres 


Payment, of kis ot. their Debts truly nd 


bona Ades t to any ſuch ankruf pt, Beſte” uch 
Time as he ſhall 10 0 
he is became 4 Badkfupf. eee e, 


ſtand 0 Ktiow © that 


3 "Now i in this Caſe Arnold tould not! "IH 
maged, for he d d Hot know that? NRbe# 
had eotamitted AN, Act. of Bankruprey% but 
after e had Notite of the 


daid it to The 


F N Ine 


wiener. {5 
' Beſides,” the rh taken Notice of in 


21 Jat, c. 19. ed. 10. It i is thereby ehacted 
1 fl 1ihall: ha 4 that ay F 


Goods, CE 


*. Perſons, under Co ak or Pretence of his 


or their becoming an Accomptant, or any 
©. way indebted. to the King, his Heirs, or 
EO Succeſſors, it ſhall be lawful t to and for the 
* Commiſſioners. to examine upon Oath, | 
* whether the ſaid Debt was due. to ſuch 
Le Debtor, or Accomptant, upon any Bargain 
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«ad 1 Debtor and Accomp a aſd hi 
« "their Servants ;. and if 112 h, Bar ran. ” 
« Contract was originally made to and. wh. 
* any other Perſon, or Perſons — the Tait 
0 Debtor or Accomptant, or for the 
10 and Truſt of any other Perſon oF g 
8 © then the Commiſſioners, , of, 


6 We ſuch Lands, Ee, Goods, Ch batch nc 


74 . Bee 75 ende, as 2 5 wg | 400 n 


| — ror hes a e oP. $8 a 15 
= that there 1 18 an Ez rtent ſuẽd out, Or. 10 il 
the, -Commillioners. fall not 


 interineddle. —— nor he! * OC 5 Hers 
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upon; the whole, the chief an 90 3 4 


nience will be on BE Part of the" Ci 
Halen for £36 Queen. Her \ Cu... 


King's Debt to "I 2 planes 1  indeblea, to the Kt 8 
be paid firſt, Commiſſioners ſeize - a 


norwithſtand- Proceſs ores 308, Sheriff, he ff 
N the Kin ing's Debts be . 4 Rog . they 


the Commiſ. had fold before. 0 race awar We 


ſioners hav 
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Ir, dg e Collector ar 1405 rk and in 
. Arrear, becomes Bankrup t; his Goods are 
Hands of the feized by Warrant font Commiſnöners E 
Collector is a the and Tax; then an Aſſignment is made, 


of be Fa 
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tg the Crown, by ſeveral Bonds given as 4 


mould 9 haye the Precedence? 
85 But! it was movęd, * Regard the Extent, 55 | 
—— 5 58 3 ; | 


— ICY b be. conſidered as a-Pre- 
rogativg Ga 3 5 he fe Collector is an Ger. 
a Gs Crown and as in caſe 'of 


Ky Exten a Cot before Alignment s 
| 4 iy ſo here z but in caſe of 4 


common. Perſon," it ſeems contra, and the 
Aſygnment . Commiſſioners of Bankrupt gs 
would: have been go 

| Objeted, That the Collector was not to 

be locbed upon as an Officer or Debtor of 
the Cronin, pecauſe in caſe of Failure the 
County i 19; make i it good; ſed non allocatur; 
for the Duty is given. to the King, and his | 
F og Mo: Lg from the Duty, . 2 


7 U.8 azſop. _ -. Ty 
e came a Bankru t upon the sy- {Extent and a 


75 of January 1718: Upon che thirty-firſt Commiſion of 
af Fanuary, a e ion of Bankruptcy 1 £ 


was awarded rand im, and an Aſſignment Day, the Ex- 


was made by. 7 Commiſſioners the ſame tent ſhall haue 


Day, By, virtue of which the Aflignees ſeized'chePrelerence: 
Part of his re ads, ©&c. Earl being indebteg'® . 


a As of Which were forfeited 
if u immediate Extent iſſued | 
| Us, 58 0 of 4 75 


en Which * bad ſcixed. Note The 
under the Commiſſion took Poſ- 


Geſtion of j the. Goods before the Extent ; A» 

Ju it Was 7 up, and admitted, that 
e 19 5 equal Pate with the 
n and Aſſignment, 1 


Commiſſion 
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Of Debts due to OY hben. Chap: 1 5 | 


only for what was que to the Crown at the 
Time of the Extent; that it ſhould be re- 


ferred. to the Deputy Remembrancer to ſtate 


what was due at that Time, fot Which the 


! 


Aſhgnees (who now moved) offered: to make 


Whether Ex- the Crown ſafe; but there being other Bonds 
tent does not nat yet forfeited, and the Ektent not re- 


reach Ar 


not forfeited 


# $ in the 
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Bankeroptey 
5 not bind 


Crown. | 
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turned, the Attorney. General oppoſed it, = j 
gurt until 


' cauſe this could not appear to t 
We the Return, and never was done * 
905 Conſent of the Attorney Genetal, an 


the Aſſignees might be relieved either 
fo Bill, or, bY Pleading properly upon the 


State „ E. uity, but not upon. Motion 


ſq the Pefenddae : per Curiam took: oothing 1 


by his Motion. Rex v. Earl. © 
In 1715,. Ball was, made one of the Clerks 


to Mr. Pa yncefort, the Treaſurer. of the Ex 


ciſe, and he and "Pixlty entered into a Bond 
of 20007. Penalty to the Crown, with Con- 
dition that Bal! ſhould duly account t with 
7 fore. for whar Monies, Br 
; Paxley, in May, 5 1721, became 4 Bankrupt, 4 
and- ſufrendered hinifelf;” and complied in 


1 Reſpect With the Statute 5 Geo.” 420 ; 
had a Certificate,” which Was confifmed, —m- 


34 „ 


he Was actually diſcharged.” 0  WIUY yo. cov 

Laſt Vac atign a Capias was, Sarg out upon 
this Bond againſt him, and he was arre 
thereon, * 


_  Longon;, and this Day 1 moved that Pixley 


pixrtue of the Starure 


might” be diſcharg ed out of Cuſtody by 
5 Geo. and another Sta- 
, fute 6 Geo. and alſo 125 producing a Copy 
gt the Certificate confirmed as the Statute 


of ects, But OE” Curiam, the Statutes of 
Bank: 


in Cuſtody of the Sheriffs of = 


| 


Copias iſſues immediately, where Oath 38 e .01 


Fatt her, (who was alſo Deputy Poſt-maſter, 


n 7< appt Hem, 091g 
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a krupt go not bind the Crown, and thre 880 
ore. we -capnox.;diſcharge, him; and it 9295 Ji; kd 
Tuled ſo, n Eat in caſe: of an Extent, A rat 

even of an Extent in Aid; in Which laſt Call | 


dhe Sl re fuſed to reli xe 

. Net 6, It Was objected, Thata Scire 04 1 
ſhould have. iſſued firſt upon this Bond, 
lng. for. Performance of * Covenants; . but 
Mt was ſaid to, be every Day's Practice that a 
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rſt, m made of the Debt, as was done in Fig 
aſc. Rex v. Pixley. 
Lac was Deputy poſt· maſter, ay becarc | Extent again 


indebeed to the Crown; an Extent iſſued a Bankrupt 
againſt him. ; diſcharged, 


le alſo became a Bankrupt, and the Af the Aſbgnees | 


[He under the Commiſſion obtained an paying Bebe 


Order, that, upon Payment of what wands Se. 
12 2 Bon 17 the Fe right. be an Bunb. 357. 


2 Now une ; Motion to diſchar 11 Order 


it a peared, * Affidavit, that Lacy had pro- 4 1 
r ied allo. to. diſcharge a: Debt due from his 5 


- and" is fince. dead) to. the Crown, and for 
which a Diem clauſit t extremum had iſſued, 
and therefore, that the Aſſignees (who ſtood 
in the, Place of Lacy) ought not to have the | 
Ben vefit of . this Order, unleſs they would —_— 

y both 'Debrs, purſuant to Lacy's Promiſe, =_ 
my of this Opinion was the whole Court, Te 
and would have diſcharged the Order, but . 
the n e to 122 the whole. 4 
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te, 2 ang. there are joint and | int am Parate Oral 


: l 
Op 2631s A come under 
| N. lee the Bankruptcy become 1 both Commil- | 
| and 


- and: erg Eſtates ans 


CY 


—— Aire 
n 


„eee ee e 


2 - —_ 
* - os 54 * ; * 4 
e 


a „ Eau CL A DE 6; oP A FAT GN AA FO ns br dag EE. LD A EN ES Tr An VEE PE En 1 Roa — 
* * A W Ou A WE OO PO SOR * ” * _ a „ 4 " " a 4 = - - — = he 
9 * — OY ir „ * 9 5 85 . 118 a 2 N * * * * * * Wes „„ _ 
' 2 7 - b : * * 0 g 8 * _ ? 
— 
a * ” — 3 
. * * 4 


= 7 Will Rep. by de | l or 
. 408. Traders. Ex Pins Rowlandſon. 


bn 395m 
: = * 
ame vate 


Abe 215189 7 


bus ſhall not; comme junger bi 
To 


th.) Er Air 


Butotherwiſe, ut W 4 ers owe a Panperſi | 
if Partner ne. 905 15 e Partners SEATE 2 Bon 
| gives a ſepa- | 

rate Bond b 
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» Bq, Abr, The Plainti®'s Bill ſet forth, That in 


125. Pl. 5. November 1723, Plaiptiff and A, and 1 


Dar. 371. came Partners in Trade, and that they all 


then beio og at 7 Halland, did, according to the 


icles of Coparinerſhip, and did 17 
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eStizr non 8 partithla 
ad. OArricles3 but. no e 


a ö vil3 Set to the 
lit 220 Wi 

Fer might contract on their 

Zoe. Po de Articles 

„ that a certain Su 

85 allowed fe 


45 rn tha all” Lofs and 
th, 1 85 87 orne, 
its Bo ed Ae 
teen of of Muy ly uitted, and 
| fit 747 Pwr a to 
oo ad? TY they 1 0 on th 
A bat 2nioi A ſhip's accor e 


JD, 


"Was 1 
— 9 


e | 
10 20665 tO his own 9 and ſoffer 


mend 3+ 110 2 ene 0 4 * 7 42 UR 1 
bak” - ; 


155 Ie arg ax 
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Bass. 3 will and ſeverally bound to J. S. — J. S. may 
Rep. 405. chuſe under which Commiſnon he will come, 
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1733. a ſeparate Commiſſion of Bankrupte 
was taken out againſt: him. That the Af 
ſignees took Poſſeſnon of the Partner- 


Pebn to * en z and * n 
Private Debts on his own, Account, became 
4 Bankrupt, and the thirtieth of November 


ſhip. Effects, and have received ſeveral 


of ne: Partnerſhip: Debts, and intend to 


ly the ſame to the ſeparate Creditors, 


whereas theſe Effects ought to be applied to 


y the Copartnerſhip Debts, and to e Feat 


Pay 
the Plaintiffs Satisfaction for What the 
rupt had imbeziled to his own ſeparate Uſe, 


and the Reſidue to he divided in equal P 


vis. Two. thirds to Fe Plaintiffs, and 2 


- o . * 


in tobe Part of his ern Eftate; and 4 the 
Bill prayed that the Defendant might 


reſtrained from ſelling. any Part of the Gi 
Effects. The Aſſignees by their Anſwer ad- 
mit the Bill. to hg true, and that they 1010 
ſome of the Stock, with Plaintiffs Conſent, to 
the Amount of 6 5000 and ſubmit to apply the 


Bankrupt's Eſtate as the Court. ſhall direkt. 
Decreed by Lord Talbot, That the. Maſter 


ſhould NG an Account of the Partnerſhi 

Debts received by Plaintiffs in Holland, _ | 
of the Partnerſhip Eſtate. in England received . 

by the Aſſignees, and, of the Partgerſhip 
Debts owing by the Bankrupt and the Plain- 


tiffs; that the joint Creditors of the 1 
rupt and the Plaintiffs come in and prove 


their Debts before the Maſter; that an Ac- 
count be taken what Imbezilment the Bank- 
rupt has made of the Copartnerſhip Eſtate, 


and. in NY Accounts, Plaintiffs and De: 
5 fendanta | 
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Books,” Sr. ad to have all Juſt Allow: 
As L "That wwhat'the 'Malter ſhall certify the 


L Pop PI 
Sia ants ts ths 25 Creditors, in Propor= 


paid by the Plaintiffs and 


her ſhij Eſtate in their Hands will extend; 
hap if it tall uppe ear any of the Partnerſhi 

; 5 remains in 1 05. Plaintiffs and Defend. 

arts Hahds after ehe Partnerſhip Debts are 

P. 9 then "the Maſter to divi wide the fame 


= birds, and out of the Bankrupt's third 


ge has injbeziled of tlie Partnetſhip 
4 ;, and 1 [there Mall be any Reſidue of 
p Pebrs, , and theTmbezilments of the Bank. 
Fatihed; then che ſame is to be paid 
Yy y Aſſignees for the Benefit 
pt's Lepa arate re- That 
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= 7 1205 85 


tate c che Bankrupts, and 


= OE 60 | lin 26). 
es Oarh, to produce 
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on to their Debts, and as far as the Copart- 


Parts, and the Plaintiffs are to take 
the) arg to talee what it ſhall appear the 


15 i Part after the Partners 


rupts. J S. a Creditor! of 8 


ſeparate Creditor f B. one of the 
e Behalf of themſelves and all 
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ſeparate Eſtates, and that what ſhould he 


Chap. 20, Where Copaitnert are, & c. 
by Petition ſet forth, that before the Date f 
the Commimom the Bankrupt A. owed the 
Petitioner 7. Cg. by Bond, and 291. for 
Goods ſold on his F rate Account; and that 
the''Binkrupe B. alſo -owed him 30. for 
Goods ſold on ble feparath Account; and that 
B owed the Petitioner. J. La GO. on his; ſes 
afdte'' Account, by two Netes' of Hand 
ich were then due; that the Petitionera 
had applied #6 the Commiſſichers to be ads 
Cred under the ſaid; Commiſion, 
which they Rad refuſed, inſiſting it Wa A 
Joint Commiſſion; ergo, they prayed that 
they and the ſeparate Creditors; might c 
in and prove thjtir Debts under the Commiſ- 
ion, and that the Commiſſioners might take 
joint and ſeparate Accounts of dhe joint and 


found on ſuch Accounts to belong to the = 

parate Eſtates, might be applied towards Sas 

 rafaQion of the teſpeRive ſeparate Credi+ 

= and that they may be paid their Calth 
ag. pre ge) Ordered,:\T had the majot 

bo, of the Commiſſioners in the ſhid. Com 

miſſion, by Notice in the Gazette, appoint a 

Time and Place for the ſeparate Creditors, of . 

each of the Bankrupts to come in and prove 

their Debts; under the joiot Commiſſon; "limes 

that the Cominiſſioners take \\Rparate ; AKZ 45 43 of die 

_ ebunts; of the point and ſeparate Eſtates: ,,,, ũ · 

the Bank rupts come to the Hands of She "ql nd 

Aſſignees, or of any other, by their Or- = 2 

der or fot their Uſe, diſtinguiſbing eine 2 

and ſeparate Eſtates of each Bank rupt from goo. 4 4 
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ſter, if the Parties :cannat: agtee. Lord 


watds Satisfaction of the joint Creditors ; and 
in caſe there ſhall be any Surplus of the joint 


Eſtate after all the joint Creditors, ſhall, be 

paid their whole Demands, then the Moiety 

_ of the Surplus is to be carried to the Aecounn 
of the ſeparate Eſtate, and to be apphied t 

ſatisfy the ſeparate Creditors ; and if there is 
any Surplus of the ſeparate Eſtates, after a 
the ſeparate Creditors ſhall be paid their 
Whole Demands, then ſuch Surplus of the 
| ſeparate) Eſtates; or either of them, ſhall be 
: Carried — the Account: of tlie joint Eſtate, 


applied towards Satisfaction of the 


jolnt Orediders,! and the reſpective ſeparate 


Eſtates to beat᷑ a proportionable Part of the 


Charge of ſuing out the Commiſſion, and 


euecuting i itz 4 be ſettled by the Commiſ: 
3 and the Coſts of this Application. #0 


rupt's ſeparate Eſtate, to be -taxed by M 


_ Hardwicke C. Penne n Er 4 
vas. ans Powell. 4 W 
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40 A Petition came 20n .* ;before: the! Lord 


Partnerſhip 
Eftate to bedi- Chancellor Ning, on .the Behalf. of D. There 
vided ou was a ſeparate Gomuntkon taken out againſt 


pm hn ſeparate ks: Was, tliat the Partnerſhip Eſtate 
Eftate, among flould be divided arnongft the Partnerſhip 


one P. only; and a Petition by a Creditor 
o the Partnerſhip Eſtate, the Order pro- 


Creditors in the firſt Place, and if there houls 
; ; hh * * to che 


Coparthers are, &cc. Chap: 30% 
Eſtate, ſhall he applied by: the A ſſignees to 


be paid by the fſſignees out of the Banks 


Bank- 
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 ſeparateEſtate, ſhould be divided amongſt his 25 

ſeparate Creditors; that on the other Hand, 

the ſeparate Eſtate ſhould in the fuſto Place 


be divided amongſt the ſeparate Creditors, bo” 
and if 3 _ be any Surplus from: that, | 
ſhip) Eſtate, ſhbuld bel divided among! the ante 
e c 


5 Partnerſhip Creditors: Mactenſon v. Parker. 
B. and S. were two joint Obligees; Scber Joint Obligee 
came a Bankrupt, and the Com miſſionEis become Banks- 
alligned che Debt to B. che Plaintiff, the Out pt. Ray n.5. 
obligee (being himſelf a Creditor) for ble 
Benefir of "hinafelf anck the other Creditors z 

the Queſtion was, Whetlier this was :a$00d 
Aſſignment? Per Mindbum, J. If there be 


two Obligees, the one cannot releaſe the 

other, becauſe a Thing in Action joandiper 

Twiſlen, J. the Statute faith,” that the Af. Yo egg 0 
ſhall have the fame Action ; but harre f 


the Bankrupt cannot have an Action withour e wean 
the other; adjournatur. Boylſtone v. 5 WP 5d 

B. may bring Action alone; and that*r POO 
was the only Method to recover the Debt; for 


if it had be 
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could not bring an Action for the Moiety, 
and the Action muſt be brought byuche Af- 


& ; and now all 


in the Name of the Oblig 
the Intereſt is in B. the C 


5 igee, one: Moiety 
in his on Right, and the other Moteryofor 

the Advaritige of the Creditors; and ther- 
fore he alone ſhall maintain the Action -in 


his oπƷœ Name, he being Obligee a to 


f aſſigned te another, lle alone , i 


1 py 


ſignee, by the Statute, in his , . 
before the Bankruptey it ought co be brüngh 


— | 
zqut 
212 oM 


1 5 as t 3 
1 an | all 
1 : - 


* 
Y Mot Ro ea „ R N 3 . __ 1 * een . 
g . L s A PIE LURE; 4*.5> 224.5 
— ; — — Py — = 


n ; -12 Jones 


* , * — 
1 . 
4 ” 
4 2 
* 


deus en che Foo of the Accounts eber win. 
2 v be for Aurdun betwint * = 


a ware, Sia 20 


* 


_ adjaurnatur.' que 20 lot 2412111 11-008 
moved, That Hor « 888 Partner 
Partners. Aich his Brother, a Baukrupt, 


__ $017 by o| apes as: well a8 for himſelf. A wiſdew aid, 


Ausf © That if there ar two Partners and one 
et pbrenks, bu ſhall not charge the other With 
7 5 the Wücle, becauſe it is malefcib » hüt if 
chert are two Partners, and one of them dies, 
N far:the Whole. _ 
In this Caſe ybu have admitted him no Part- 
mir, by. frown him before the Commiſ- 
Bankrupts 3 ſd fat granted. Anon. 
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being ready on the Fart of the Defendant, 
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maintain an Action for a Moiety, for he can 
only have ſuch Action as the Bankrupt could. 
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"Chap. 20. here Dir mers are, ccc. 


the Time of the others becoming Bankrupt, 
if any ſuch were. Per Nortb, Ch. J. Anon. 

It one or more of the joint Traders become „ 
Bankrupt, his or their Proportions only are Trader "Et 


_ aſſignable by the Commiſſioners, to. be: held comes Bank- 


in common with the reſt, who were not rupt, his Share To 


Bankrupts. At mii Prins, coram es Ch. J. 10 — 
Anon. | 4 

One joint Trader becomes a Bankrupe, and , Show. 103. 

the other receives 1009. of a joint Debt, Aſ- 

ſignee brought Trover for the whole Monex 

received; but reſolved, That he could only 2 


Nabe V. Hon. 
If there be ſeveral joint Traders, Payment Payment 5 
to one of them is Payment to all, ſo if they one joint is 
all, except him to Whom the Payment was Payment to 
made, were Bankrupts, the Payment is only chem all. 
unavoidable as to his Proportion. Anon. 
There Was a joint Commiſſion againſt the 


| Defendar and his Partner, and the Plaintiff ditor may 


< = % 


Was a i 
and arreſted and held him to Bail; but on 2 joint Com- 
Motion he was diſchagged on Commom Ball; "Im. en 
the Plaintiff being ſuck I Creditor: as might _ 995+ 
oint e N 


3 come in N . El fy 


"Howard v. Poole. 1 10 


Separate Oreditors pron to' cms in un- 2 Vern. i: 


er a joint Commiſſion againſt two Partners; 
but the joint Effects are to be applied, firſt 
to pay the Partnerſhip Debts, and then the 
bee Debts, and as to the ſeparate Effects, 
Hirſt, the ſeparate Cteditors, and after the 
1 Creditors, are to be Sense out of 
4 1 2 1 Crowder. | 
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12 Mod. 446. 


I2 Mod. 447. 
Separate Cre- 5 
e Creditor of the Nefendant's, come in under 
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CHAP. XXI. 


Where one Partner is a 
._ . Bankrupt, and the other 
not. 


70 Arn. c. . 5. T HE Diſcharge of a 8 by/1 Vir- 


ſect. z. 6 tue of the Act 4 Ann. c. 17. or by 


& any other Act relating to Bankrupts, . 


from the Debts by him owing. at the 


Time he became a Bankrupt, ſhall. not 
t be intended to diſcharge or releaſe any 
1 e other Perſon, who was Partner in Trade 


with the Bankrupt at the Time he became 
a Bankrupt, or who ſtood jointly bound, 
e or had made any joint Contract with him 

« for the ſame Debt from which he was 

* diſcharged ; but notwithſtanding ſuch Diſ- 


charge, ſuch Partner ſhall ſtand charge- 


«ave; *: 
x Salle. 61. Two joint Trade, one/of how became a 
12 Mod. 446. Bankrupt. Per Holt, Ch. J. the Commiſ- 


Mod. 45. S. P. ſioners cannot medulle with the Intereſt of 


the other, for it is not affected by he LO” 
Rey: of his OP. Hen, 3 
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